
December 3, 2012 

Ms. Shirley Thomas 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Senior Assistant General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Ms. Thomas: 

0R20 12-19424 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 472677 (DART ORR# 9298). 

Dallas Area Rapid Transit ("DART") received a request for payroll and safety meeting 
attendance records, positions held, and routes and markups of two named individuals, 
information regarding a specified investigation, a specified police report, and labor 
management report filings from a specified time period. You state DART does not have 
information responsive to portions of the request, and a portion of the request requires DART 
to answer questions. 1 You further state DART has released some of the requested 
information. You claim the submitted information is excepted from disclosure under 

IWe note the Act does not require a governmental body to disclose information that did not exist when 
the request for information was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 
(Tex. App.-San Antonio 1978, writdism'd); Open Records Decision No. 452 at 3 (1986). The Act also does 
not require a governmental body to answer factual questions, conduct legal research, or create new information 
in responding to a request. See Open Records Decision Nos. 563 at 8 (1990), 555 at 1-2 (1990). However, 
a governmental body nmst make a good faith effort to relate a request to information held by the governmental 
body. See Open Records Decision No. 561 at 8 (1990). We assume DART bas made a good faith effort to do 
so. 
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sections 552.101 and 552.1 03 of the Government Code.2 We have considered the exceptions 
you claim and reviewed the submitted information. 

You state DART sought and received clarification of portions of the request for information. 
You further state DART sought clarification of other portions of the request, for which you 
have not received a response from the requestor. See Gov't Code § 552.222 (providing that 
if request for information is unclear, governmental body may ask requestor to clarify 
request); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding that 
when a governmental entity, acting in good faith, requests clarification or narrowing of an 
unclear or over-broad request for public information, the ten-day period to request an 
attorney general ruling is measured from the date the request is clarified or narrowed). 
Therefore, this decision does not address the public availability of any information pertaining 
to the portion of the present request that is encompassed by DART's request for clarification. 
Should DART receive clarification of the other portions of the request and seek to withhold 
any information responsive to the clarified request, DART should request another ruling. See 
Gov't Code §§ SS2.301(a), .302. 

Initially, you inform us Exhibit 8-1 consists of a completed internal investigation, and is 
therefore subject to section SS2.022(a)(l) of the Government Code. Section SS2.022(a) 
provides in relevant part the following: 

Without limiting the amount or kind of information that is public information 
under this chapter, the following categories of information are public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

[d. § SS2.022(a). Although you assert this information is excepted from disclosure under 
section 552.103, that section is discretionary and does not make information confidential 
under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to 
section 552.103 may be waived); see also Open Records Decision No. 665 at 2 n.S (2000) 
(discretionary exceptions generally). Accordingly, DART may not withhold Exhibit 8-1 
under section 552.103 of the Government Code. However, as section 552.101 of the 
Government Code does make information confidential for purposes of section SS2.022(a)(I), 

~e note the submitted information contains social security numbers. Section 552.l47(b) of the 
Government Code authorizes a governmental body to redact the social security number of a living person 
without the necessity of requesting a decision from this office under the Act. See Gov't Code § 552. 1 47(b) 
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we will address your arguments under that section for all of the submitted infonnation. 
Additionally, we note some of the infonnation in Exhibit 8-1 is subject to 
sections SS2.117, SS2.130, and SS2.137 of the Government Code, which also make 
infonnation confidential.3 Accordingly, we will also address the applicability of these 
sections. 

Section SS2.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § SS2.1 01. Section SS2.1 0 1 encompasses infonnation protected by other statutes, such 
as chapter 411 of the Government Code, which deems confidential criminal history record 
information ("CHRf') generated by the National Crime Infonnation Center or by the 
Texas Crime Infonnation Center. CHRI means "infonnation collected about a person by a 
criminal justice agency that consists of identifiable descriptions and notations of arrests, 
detentions, indictments, infonnations, and other fonnal criminal charges and their 
dispositions." Id. § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs 
the release of CHRI that states obtain from the federal government or other states. See Open 
Record Decision No. S6S (1990). The federal regulations allow each state to follow its 
individual law with respect to CHRI it generates. Id. at 10-12. Section 411.083 of the 
Government Code deems confidential CHRI that the Department of Public Safety (''DPS'') 
maintains, except that DPS may disseminate this infonnation as provided in chapter 411, 
subchapter F of the Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) 
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for a criminal 
justice purpose. See id. § 411.089(b)(1). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 411. 
See generally id. § 411.090-.127. Furthermore, any CHRI obtained from DPS or any other 
criminaljustice agency must be withheld under section SS2.1 01 of the Government Code in 
conjunction with Government Code chapter 411, subchapter F. Upon review, we find the 
information we have marked constitutes CHRI and must be withheld under section SS2.1 01 
of the Government Code in conjunction with section 411.083 of the Government Code and 
federal law. However, we find none of the remaining infonnation constitutes CHRI for 
purposes of chapter 411, and DART may not withhold any of the remaining infonnation 
under section SS2.101 of the Government Code on that basis. 

Section SS2.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., S40 

lJDe Office of tile AttomeyGeneral will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 



Ms. Shirley Thomas - Page 4 

S. W.2d 668, 68S (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. The type of information considered 
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included 
infonnation relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. This office has found that personal financial 
infonnation not relating to a financial transaction between an individual and a governmental 
body is generally protected by common-law privacy. See Open Records Decision Nos. 600 
(1992) (employee's designation of retirement beneficiary, choice of insurance carrier, 
election of optional coverages, direct deposit authorization, fonns allowing employee to 
allocate pretax compensation to group insurance, health care or dependent care), S4S (1990) 
(deferred compensation information, participation in voluntary investment program, election 
of optional insurance coverage, mortgage payments, assets, bills, and credit history), S23 
( 1989) (common-law privacy protects credit reports, financial statements, and other personal 
financial infonnation), 373 (1983) (common-law privacy protects assets and income source 
infonnation). Upon review, we find the information we have marked is highly intimate or 
embarrassing and of no legitimate public concern. Accordingly, the marked information 
must be withheld under section SS2.101 of the Government Code in conjunction with 
common-law privacy. However, we find no portion of the remaining information is highly 
intimate or embarrassing and of no legitimate public concern. Accordingly, DART may not 
withhold any of the remaining information under section SS2.101 of the Government Code 
in conjunction with common-law privacy. 

Section SS2.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this infonnation be kept confidential under section SS2.024 of the Government 
Code. See Gov't Code § SS2.117( a)(I). Whether a particular item of information is 
protected by section S52.117(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. S30 at S 
(1989). Thus, information may be withheld under section SS2.117(a)(l) only on behalf of 
a current or former employee or official who made a request for confidentiality under 
section SS2.024 prior to the date of the governmental body's receipt of the request for the 
information. Information may not be withheld under section SS2.117(a)(l) on behalf of a 
current or former employee or official who did not timely request under section SS2.024 the 
infonnation be kept confidential. Therefore, to the extent the individuals whose information 
is at issue timely requested confidentiality under section SS2.024 of the Government Code, 
DART must withhold the information we have marked under section SS2.117(a)(l) of the 
Government Code. Conversely, to the extent the individuals at issue did not timely request 
confidentiality under section 552.024, DART may not withhold the marked information 
under section S52.117(a)(I). 
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Section 5S2.130 of the Government Code excepts from disclosure information that relates 
to a motor vehicle operator's or driver's license issued by an agency of this state or another 
state or country. Gov't Code § SS2.130(a)(I). Therefore, DART must withhold the 
information we have marked under section SS2.130(a)(I). 

Section SS2.137 of the Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id. § SS2.137(a)-(c). The 
e-mail addresses we have marked are not of a type specifically excluded by 
section SS2.137(c). Accordingly, DART must withhold the e-mail addresses we have 
marked under section SS2.137, unless the owners affirmatively consent to their disclosure. 

We note some of the submitted information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. [d.; see Open Records Decision No. 109 (197S). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, DART must withhold the information we have marked under section SS2.1 01 
in conjunction with section 411.083 of the Government Code and federal law, the 
information we have marked under section SS2.101 in conjunction with common-law 
privacy, the information we have marked under section SS2.117(a)(l) of the Government 
Code if the individuals whose information is at issue timely requested confidentiality, the 
information we have marked under section SS2.130 of the Government Code, and the e-mail 
addresses we have marked under section SS2.137 of the Government Code unless the owners 
consent to their disclosure. The remaining information must be released, but any information 
subject to copyright may only be released in accordance with copyright law.4 

·We note some of the information being released contains information to which the requestor has a 
right of access. See Gov't Code § 552.023(a) (person or person's authorized representative bas special right 
of access to information held by governmental body that relates to person and that is protected from public 
disclosure by laws intended to protect person's privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individual requests information concerning herself). Because such 
information may be confidential with respect to the general public, if DART receives another request for this 
information from a different requestor, DART omst again seek a ruling from this office. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http;//www.oag.state.tx.us!openlindex orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Kristi L. Wilkins 
Assistant Attorney General 
Open Records Division 

KLW/ag 

Ref: ID# 472677 

Enc. Submitted documents 

c; Requestor 
(w/o enclosures) 


