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GREG ABBOTT

December 5, 2012

Dr. Carol Simpson

Eichelbaum, Wardell, Hansen, Powell & Mehl, P.C.
5300 Democracy Drive, Suite 200

Plano, Texas 75024

OR2012-19590
Dear Dr. Simpson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 474085.

The Cleveland Independent School District (the “district””), which you represent, received
arequest for twenty-one categories of information regarding the hiring of the district’s Chief
of Police and the head of the district’s transportation department. You state you will release
information responsive the request for the district’s Board of Trustees meeting agendas and
minutes. We understand you have redacted social security numbers in accordance with
section 552.147(b) of the Government Code,' driver’s license information in accordance with

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).

PosT OFFICE BOox 12548, AUSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opporsusnity Employer - Printed em Recycled Paper




Dr. Carol Simpson - Page 2

section 552.130(c) of the Government Code,’ and certain information in accordance with
Open Records Decision No. 684 (2009).} You claim the remaining submitted information
is excepted from disclosure under sections 552.103 and 552.117 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted representative
sample of information.*

First, you inform us the district has redacted dates of birth of district employees pursuant to
the ruling in Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336
(Tex. 2010). However, that ruling does not authorize the district or any other governmental
body to withhold such information without requesting a ruling from this office. As such, the
information must be submitted in a manner that enables this office to determine whether the
information comes within the scope of an exception to disclosure. In this instance, we can
discern the nature of the redacted information at issue; thus, being deprived of that
information does not inhibit our ability to make a ruling. In the future, however, the district
should refrain from the unauthorized redaction of responsive information that it submits to
this office in seeking an open records ruling. Failure to do so may result in the presumption
that the redacted information is public. See Gov’t Code § 552.302.

Section 552.103 of the Government Code provides in part:
(a) Information is excepted from [required public disclosure] if it is

information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or

%Y ou state you have redacted driver’s license information pursuant to Open Records Decision No. 684.
Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing them to
withhold ten categories of information, including Texas driver’s license information under section 552.130 of
the Government Code, without the necessity of requesting an attorney general decision. However, on
September 1, 2011, the Texas legislature amended section 552.130 to allow a governmental body to redact the
information described in subsections 552.130(a)(1) and (a)(3) without the necessity of seeking a decision from
the attorney general. Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify
the requestor in accordance with section 552.130(¢). See id. § 552.130(d), (e). Thus, the statutory amendments
to section 552.130 of the Government Code superceded Open Records Decision No. 684 on September 1,2011.
Therefore, a governmental body may only redact information subject to subsections 552.130(a)(1) and (a)(3)
in accordance with section 552.130, not Open Records Decision No. 684.

*Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold specific categories of information without the necessity of requesting an attorney general
decision, including a Form I-9 and attachments under section 552.101 of the Government Code in conjunction
with section 1324a of title 8 of the United States Code and an e-mail address of a member of the public under
section 552.137 of the Government Code.

“We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Id. § 552.103(a), (c). A governmental body that claims an exception to disclosure under
section 552.103 has the burden of providing relevant facts and documentation sufficient to
establish the applicability of this exception to the information at issue. To meet this burden,
the governmental body must demonstrate that (1) litigation was pending or reasonably
anticipated on the date of its receipt of the request for information and (2) the information
at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston [1st Dist.] 1984, writref’d n.r.e.).
Both elements of the test must be met in order for information to be excepted from disclosure
under section 552.103. See Open Records Decision No. 551 at 4 (1990).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. This office has concluded that litigation was reasonably anticipated when the
potential opposing party filed a complaint with the Equal Employment Opportunity
Commission (the “commission”). See Open Records Decision No. 336 (1982).

You state, and provide documentation showing, prior to the district’s receipt of the present
request for information four complaints were filed with the commission alleging employment
discrimination by the district in hiring the district’s Chief of Police and the head of the
district’s transportation department. You state the submitted information pertains to the
claims of discrimination asserted in the filed complaints because it consists of information
regarding applicants for the positions at issue. Based on your representations and our review,
we find the district reasonably anticipated litigation on the date the request for information
was received, and the information at issue is related to the anticipated litigation.
Accordingly, the district may withhold the submitted information under section 552.103 of
the Government Code.’

3As this ruling is dispositive, we need not address your remaining argument against disclosure.
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Generally, however, once information has been obtained by all parties to the litigation though
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained from or provided to all parties to the anticipated litigation is not excepted from
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded or is no longer anticipated.
See Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350
(1982).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attormey General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Assistant Attorney General
Open Records Division

KRM/dls
Ref: ID# 474085
Enc. Submitted documents

c: Requestor
(w/o enclosures)




