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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

December II. 20 12 

Ms. Rebecca Brewer 
Abernathy Roeder Boyd & Joplin. P.C. 
P.O. Box 1210 
McKinney, Texa 7S070-1210 

Dear Ms. Brewer: 

0R2012-19883 

You ask whether certain information is subject to required public disclosure under the 
Public lDformation Act (the" Act"), chapter SS2 of the Government Code. Your request was 
assigned ID# 474729 (Prosper PIR# 201 2-1 S6). 

The Prosper Police Department (the "depaa bilelll"), which you represent, received a request 
for infonnation pertaining to a specified incident You claim the requested information is 
excepted from disclosure under sections SS2.1 07(2) and SS2.1 08 of the Government Code. 
We have consi~ the exceptions you claim and reviewed the submitted information. 

You assert the department is not required to release the requested information in reliance on 
Open Records Letter Nos. 2012-03207 (2012), 2012-OS864 (2012), 2012-IIOS7 (2012). 
and 2012-13324 (2012) as previous determinations. In Open Records Decision 
No. 673 (200 I), this office set out the criteria for detennining whether a ruling operated as 
a "previous determination" under section SS2.301(a) of the Government Code. The 
following are the four criteria for this type of "previous determination": the records or 
information at issue are precisely the same records or infonnation that were IRviously 
submitted to this office pursuant to section SS2.301(e)(I)(D) of the Government Code; the 
governmental body which received the request for the records or information is the same 
governmental body that previously requested and received a ruling from the attorney general; 
the attorney general's prior ruling concluded that the precise records or information are or 
are not excepted from disclosure under the Act; and the law. facts, and circumstances on 
which the prior attorney general ruling was based have not changed since the issuance of the 
ruling. See ORO 673. Although you inform us the requested documents are the "same type" 
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of records at issue in the open records letter rulings noted above, you do not assert this 
information consists of precisely the same records or information previously submitted to 
this offic:e pursuant to section SS2.301(e)(I)(O) of the Government Code. Thus, the 
department may not withhold any of the submitted information in reliance on the open 
records letter rulings noted above. 

We must next address the department's obliptions under section S52.301 of the Govemment 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. Pursuant 
to section 552.30 I (b), a governmental body must ask for a decision from this office and state 
the exceptions that apply within ten business days of receiving the written request. You 
infonn us the department received the request for information on October 2,2012. Thus, the 
department's ten-business-day deadline to request a ruling was October 16, 2011. Although 
the envelope containing yoUI' request for a ruling from this office is metermarked 
October 16, 2012, it is postmarked October 17,2012. See Gov't Code § SS2.308 (describing 
rules for calculating submission dates of documents sent via first class United States mail). 
Therefore, the department failed to comply with the procedural requirements mandated by 
section SS2.301. 

Pursuant to section SS2.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section SS2.30 1 results in the IepI preswnption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See Id 
§ SS2.302; Simmons v. Kuzmich, 166 S.W.3d 342, 3S0 (rex. App.-Fort Worth 200S, no 
pet.); Hancoc/cv. Slate&/. ofhu., 797S.W.2d379,381 (Tex. App.-Austin 1990,nowrit); 
see also Open Records Decision No. 630 (1994). A compelling reason exists when third
party interests are at stake or when information is confidential under other law. Open 
Records Decision No. I SO (1977). Section SS2.1 08 is a discretionary exception to disclosure 
that protects a governmental body's interests. See Open Records Decision Nos. 66S 
at S (2000) (untimely request for decision resulted in waiver of discretionary 
exceptions), 177 (1977) (statutory predecessor to section SS2.1 08 subject to waiver). Thus, 
the department's claim under section 5S2.108 is not a compelling reason to overcome the 
presumption of openness. Therefore, the department may not withhold any of the submitted 
information under section SS2.108. However, section SS2.107(2) of the Government Code 
can provide a compelling reason to overcome this presumption. Therefore, we will consider 
whether this section requires you to withhold the submitted information. 

Section SS2.107(2) of the Government Code provides information is excepted from 
disclosure if "a court by order has prohibited disclosure of the information." [d. 
§ SS2.1 07(2). You have submitted a copy of a protective order signed by the presidingjudge 
for the District Court of the 366th Judicial District, Collin County, Texas, in the case styled 
In the Maller of the Marriage of D.S. and P.S. and in the Interest of S.S., S.S. and S.S., 
Children, Cause No. 366-S626120 II. The court order provides in pertinent part, until further 
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order of the court, the following information is proteded from disclosure: all Town of 
Prosper ('iown; incident reports and 9-1-1 tapesldiaital recordings involving a named 
individual; all town correspondence, vehicle communications and dashboard camera video 
footage regarding a named individual; and any cellular telephone memory cards retrieved 
from the residence of the named individual and subsequently put into evidence. You state 
the information at issue is subject to this order. Accordingly, the department must withhold 
the submitted information under section 552.107(2) of the Government Code. 

This 1etter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of tile requestor. For more information concerning those rights and 
responsibi1iti~ please visit our website at http://www.og.state.tx.uslopen/index orl.pbp. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providiDg public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

JLC/tch 

Ref: ID# 474729 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 




