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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

December 12, 2012 

Mr. Craig A. Magnuson 
Attorney 
City of Mansfield 
1305 East Broad Street 
Mansfield. Texas 76063 

Dear Mr. Magnuson: 

0R20 12-19959 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 473545. 

The City of Mansfield (the "city") received a request for the requestor's job training files and 
a specified investigation file. You inform us the city has released some of the requested 
information. You claim some of the submitted information is excepted from disclosure 
under sections 552.103 and 552.108 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we note Attachment A consists of a completed investigation file subject to 
section 552.022(a)(1) of the Government Code, which provides: 

Without limiting the amount or kind ofinformation that is public information 
under this chapter, the following categories of information are public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 
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Gov't Code § 552.022(a)(l). You seek to withhold the information subject to 
section 552.022(a)(l) under section 552.103 of the Government Code. However, 
section 552.103 is discretionary in nature and does not make information confidential under 
the Act. See Dallas Area Rapid Transit v. Dallas Morning News, S.W.3d 69, 475-6 
(Tex. App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); 
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Thus, 
the city may not withhold Attachment A under section 552.103. We note, however, some 
of the information in Attachment A is subjectto sections 552.101, 552.117, and 552.137 of 
the Government Code. I Because these exceptions make information confidential under the 
Act, we will address their applicability to Attachment A. You also raise section 552.108 of 
the Government Code for the information subject to section 552.022(a)(I). Therefore, we 
will address your claim under section 552.108 for Attachment A. 

We understand you to raise section 552.108(b)(I) of the Government Code for Attachment 
A. This section excepts from disclosure "[a]n internal record or notation of a law 
enforcement agency or prosecutor that is maintained for internal use in matters relating to 
law enforcement or prosecution ... if ... release of the internal record or notation would 
interfere with law enforcement or prosecution[.]" Gov't Code § 552.108(b)(I). 
Section 552.108(b)(l) is intended to protect "information which, ifreleased, would permit 
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize 
officer safety, and generally undermine police efforts to effectuate the laws of this State." 
City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no writ). To 
demonstrate the applicability of this exception, a governmental body must meet its burden 
of explaining how and why release of the requested information would interfere with law 
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). This 
office has concluded section 552.1 08(b) excepts from public disclosure information relating 
to the security or operation efa law enforcement agency. See, e.g., Open Records Decision 
Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere with law 
enforcement), 252 (1980) (section 552.108 designed to protect investigative techniques and 
procedures used in law enforcement), 143 (1976) (disclosure of specific operations or 
specialized equipment directly related to investigation or detection of crime may be 
excepted). Section 552.1 08(b)( 1) is not applicable, however, to generally known policies and 
procedures. See. e.g., ORDs 531 at 2-3 (Penal Code provisions, common law rules, and 
constitutional limitations on use of force not protected), 252 at 3 (governmental body failed 
to indicate why investigative procedures and techniques requested were any different from 
those commonly known). 

We note Attachment A relates to an internal affairs investigation. Section 552.108 is 
generally not applicable to records of an internal affairs investigation that is purely 

IThe Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body. 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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administrative in nature and does not involve the investigation or prosecution of crime. 
See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.); 
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-EI Paso 1992, writ denied) 
(statutory predecessor to section 552.108 not applicable to internal investigation that did not 
result in criminal investigation or prosecution ). You state Attachment A consists of internal 
records of a law enforcement agency that are maintained for internal use in matters relating 
to law enforcement. Upon review, we find the city has not demonstrated how the release of 
the information at issue would interfere with law enforcement or crime prevention. Thus, 
the city may not withhold Attachment A under section 552.108(b)(l) of the Government 
Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, 
which protects information that (1) contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person and (2) is not of 
legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S. W.2d 668 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both elements of the 
test must be established. Id. at 681-82. 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files ofan investigation 
of allegations of sexual harassment. The investigation files in Ellen contained individual 
witness statements, an affidavit by the individual accused of the misconduct responding to 
the allegations, and conclusions of the board of inquiry that conducted the investigation. 
Ellen. 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under 
investigation and the conclusions of the board ofinquiry, stating that the public's interest was 
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court 
held "the public did not possess a legitimate interest in the identities of the individual 
witnesses, nor the details of their personal statements beyond what is contained in the 
documents that have been ordered released." Id. 

Thus, if there is an adequate summary ofan investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, but the identities of the victims and 
witnesses of the alleged sexual harassment must be redacted, and their detailed statements 
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983),339 (1982). 
However, when no adequate summary exists, detailed statements regarding the allegations 
must be released, but the identities of witnesses and victims must still be redacted from the 
statements. We note that since common-law privacy does not protect information about a 
public employee's alleged misconduct on the job or complaints made about a public 
employee's job performance, the identity of an individual accused of sexual harassment is 
not protected from public disclosure. See Open Records Decision Nos. 438 (1986), 405 
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(1983), 230 (1979), 219 (1978). We note supervisors are generally not witnesses for 
purposes of Ellen, except where their statements appear in a non-supervisory context. 

In this instance, Attachment A pertains to a sexual harassment investigation. We note this 
information contains an adequate summary of the investigation, which we have marked. 
Attachment A also includes the statements of the accused, which we have marked. Thus, the 
summary and statements of the accused are not confidential under section 552.101 of the 
Government Code in conjunction with common-law privacy. See Ellen, 840 S. W.2d at 525. 
We note, however, information within the summary and the statements of the accused that 
identifies the victim and witnesses is generally confidential under common-law privacy. 
See id. Therefore, the city must withhold the information we have marked in the summary 
and the statements of the accused that identifies the victim and witnesses, as well as the 
remaining information in Attachment A, under section 552.101 of the Government Code in 
conjunction with common-law privacy and the holding in Ellen. 

We note common-law privacy also protects other types of information. The type of 
information considered highly intimate or embarrassing by the Texas Supreme Court in 
Industrial Foundation included information relating to sexual assault, pregnancy, mental or 
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Indus. Found., 540 S.W.2d 
at 683. This office has also found that some kinds of medical information or information 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision No. 455 (1987) (prescription drugs, 
illnesses, operations, and physical handicaps). Upon review, we find a portion of the 
remaining information is highly intimate or embarrassing and of no legitimate public 
concern. Accordingly, the city must withhold this information, which we have marked, 
under section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 of the Government Code. 
See Gov't Code § 552.1 17(a)(I). We note section 552.117 encompasses a home facsimile 
number, provided the facsimile number is not paid for by a governmental body. See Open 
Records Decision No. 506 at 5-6 (1988). Whether a particular item of information is 
protected by section 552. 117(a)( 1) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. 530 
at 5 (1989). Information may only be withheld under section 552.117(a)(I) on behalf of a 
current or former official or employee who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. Information may not be withheld under section 552.117(a)(l) on behalf of a 
current or former official or employee who did not timely request confidentiality under 
section 552.024. Thus, the city must withhold the personal information we have marked 
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under section 552.117(a)(l) of the Government Code to the extent it pertains to a current or 
fonner city employee who timely requested confidentiality for his infonnation under 
section 552.024 of the Government Code; however, the marked facsimile number may be 
withheld only ifit is not paid for by governmental body. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is ofa type specifically excluded by subsection (c). Gov't Code § 552.l37(a)-(c). 
Upon review, we have marked an e-mail address that is not specifically excluded by 
section 552.137(c). See id § 552.137(c). As such, the e-mail address we have marked must 
be withheld under section 552.137 of the Government Code, unless its owner affinn~tively 
consents to its release. See id. § 552.1 37(b). 

We note some of the remaining infonnation may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. See Open Records Decision No. 180 at 3 (1977). 
A governmental body must allow inspection of copyrighted materials unless an exception 
applies to the infonnation. See id.; see also Open Records Decision No. 109 (1975). If a 
member of the public wishes to make copies of copyrighted materials, the person must do 
so unassisted by the governmental body. In making copies, the member of the public 
assumes the duty of compliance with the copyright law and the risk of a copyright 
infringement suit. 

In summary, the city must withhold the infonnation we have marked in the summary and the 
statements of the accused in Attachment A that identifies the victim and witnesses, as well 
as the remaining infonnation in this attachment, under section 552.101 of the Government 
Code in conjunction with common-law privacy and the holding in Ellen. The city must 
withhold the infonnation we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. The city must withhold the personal infonnation 
we have marked under section 552.117(a)( 1) of the Government Code to the extent it 
pertains to a current or fonner city employee who timely requested confidentiality for his 
infonnation under section 552.024 of the Government Code; however, the marked facsimile 
number may be withheld only if it is not paid for by a governmental body. The e-mail 
address we have marked must be withheld under section 552.137 of the Government Code, 
unless its owner affinnatively consents to its release. As no further exceptions to disclosure 
are raised for the remaining infonnation, the city must release it; however, any infonnation 
subject to copyright only may be released in accordance with copyright law.2 

2We note the requestor has a special right of access to some of the information being released in this 
instance. Because such information is confidential with respect to the general public, if the city receives another 
request for this information from a different requestor, the city must again seek a ruling from this office. 
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This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http:/ \\ W\\ .oag.statc.tx.us/opcn/inde'\ orl.p p, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Kenneth land Conyer 
Assistant Attorney General 
Open Records Division 

KLClbhf 

Ref: ID# 473545 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


