
December 18, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Jason M. Rammel 
Counsel for the City of Elgin 
Sheets & Crossfield, P.C. 
309 East Main Street 
Round Rock, Texas 78664-5246 

Dear Mr. Rammel: 

OR2O 12-20393 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 474177. 

The City of Elgin (the "city"), which you represent, received a request for all information 
pertaining to a deceased individual. You state the city has released some information to the 
requestor. You claim the submitted information is excepted from disclosure under 
section 552.103 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
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on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.103(a}, (c). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.1 03(a} exception is applicable in a particular 
situation. The test for meeting this burden is a showing (I) litigation is pending or 
reasonably anticipated on the date that the department received the request for infonnation, 
and (2) the infonnation at issue is related to that litigation. Univ. o/Tex. Law Sch. v. Tex. 
Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); 
Open Records Decision No. 551 at 4 (199O). The governmental body must meet both prongs 
of this test for infonnation to be excepted under section 552.103(a}. 

To establish litigation is reasonably anticipated, a governmental body must provide this 
office with "concrete evidence showing the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be detennined on a case-by-case basis. See id. Concrete evidence to 
support a claim litigation is reasonably anticipated may include, for example, the 
governmental body's receipt of a letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party. 1 See Open Records Decision 
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realistically contemplated"). On the other hand, this office has detennined if an individual 
publicly threatens to bring suit against a governmental body, but does not actually take 
objective steps toward filing suit, litigation is not reasonably anticipated. See Open Records 
Decision No. 331 (1982). Further, the fact a potential opposing party has hired an attorney 
who makes a request for infonnation does not establish litigation is reasonably anticipated. 
See Open Records Decision No. 361 (1983). 

You state the requestor's client has publicly stated that she plans to file a wrongful death 
lawsuit against the city. You further state that the requestor is an attorney whose practice 
focuses on civil rights and personal injury cases and who has previously filed suits against 
law enforcement agencies. However, you have not provided any other evidence 
demonstrating the requestor or the requestor's client had taken any objective steps toward 
filing suit as of the date of the city's receipt of the request for infonnation. Accordingly, we 
find the city has failed to demonstrate litigation was reasonably anticipated when the city 
received the request, and the city may not withhold the submitted infonnation under 
section 552.103 of the Government Code. 

lIn addition. this office has concluded litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: hired an attorney who made a demand for 
disputed payments and threatened to sue if the payments were not made promptly. see Open Records Decision 
No. 346 (1982); and threatened to sue on several occasions and hired an attorney. see Open Records Decision 
No. 288 (1981). 



Mr. Jason M. Rammel - Page 3 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Gov't 
Code § 552.101. Section 552.101 encompasses laws that make criminal history record 
information ("CHRI") confidential. CHRI generated by the National Crime Information 
Center ("NCIC'O) or by the Texas Crime Information Center ("TCIC") is confidential under 
federal and state law. CHRI means "information collected about a person by a criminal 
justice agency that consists of identifiable descriptions and notations of arrests, detentions, 
indictments, informations, and other formal criminal charges and their dispositions." 
[d. § 411.082(2}. Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI obtained from the NCIC network or other states. See 28 C.F .R. § 20.21. The 
federal regulations allow each state to follow its individual law with respect to CHRI it 
generates. Open Records Decision No. 565 at 7 (I 990}; see generally Gov't Code ch. 411 
subch. F. Section 411.083 of the Government Code deems confidential CHRI the Texas 
Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code § 411.083. Sections 411.083(b)( I} and 411.089(a} authorize a criminal justice agency 
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. [d. § 411.089(b)( I}. Thus, any CHRI 
obtained from DPS or any other criminal justice agency must be withheld under 
section 552.1 01 of the Government Code in conjunction with Government Code chapter411 , 
subchapter F. We note that because the laws that govern the dissemination of information 
obtained from the NCIC or TCIC are based on both law enforcement and privacy interests, 
a deceased individual's CHRI obtained from a criminal justice agency may be disseminated 
only as permitted by subchapter F of chapter 411 of the Government Code. See ORD 565 
at 10-12. We also note section 411.083 of the Government Code is not applicable to active 
warrant or other information relating to a person's current involvement in the criminal justice 
system. See Gov't Code § 411.081(b) (criminal justice agency not prohibited from 
disclosing to public CHRI related to offense for which person is currently involved in 
criminal justice system). Upon review, we find the information we have marked consists of 
CHRI that is confidential under section 411.083. Thus, the city must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with section 411.083 of the Government Code and federal law. 

Section 552.101 of the Government Code also encompasses the common-law right to 
privacy, which protects information ifit (I) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be met. [d. at 681-82. This office has found personal financial 
information not relating to a financial transaction between an individual and a governmental 
body is generally excepted from required public disclosure under common-law privacy. 

ZThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body. 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987).470 
(1987). 
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See Open Records Decision Nos. 600 (1992), 545 (1990). Upon review, we find the 
infonnation we have marked is highly intimate or embarrassing and of no legitimate public 
interest. Accordingly, the city must withhold the marked infonnation under section 552.101 
in conjunction with common-law privacy. 

Section 552. 130(a) of the Government Code provides the following: 

lnfonnation is excepted from the requirements of Section 552.021 if the 
infonnation relates to: 

(1) a motor vehicle operator's or driver's license or pennit issued by 
an agency of this state or another state or country; 

(2) a motor vehicle title or registration issued by an agency of this 
state or another state or country; or 

(3) a personal identification document issued by an agency of this 
state or another state or country or a local agency authorized to issue 
an identification document. 

Gov't Code § 552.I30(a). We note the purpose of section 552.130 is to protect the privacy 
interests of individuals. Because the right of privacy lapses at death, motor vehicle record 
infonnation that pertains only to a deceased individual may not be withheld under 
section 552.130. See Moore \'. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 
(Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); see also Justice v. Belo Broadcasting 
Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979); Attorney General Opinions JM-229, 
H-917 (1976); Open Records Decision 272 at 1 (1981). 

Exhibits B-2, B-I0, B-ll, B-12, and B-13 consist of photographs, audio recordings, and 
video recordings which contain motor vehicle record infonnation that is subject to 
section 552.130 of the Government Code. You state the city does not have the technological 
ability to redact infonnation from these exhibits. We note, however, the photographs in 
Exhibit B-2 may be printed out, which would make it possible for the city to redact the 
vehicle identification numbers and license plate numbers we have indicated by marking out 
the infonnation on the printed photographs. Further, because the city had the ability to copy 
the audio recording in Exhibit B-1 0 in order to submit it for our review, we believe the city 
has the capacity to produce a copy of the audio recording without the license plate number 
we have indicated. Therefore. we find the city must withhold only the infonnation we have 
indicated in Exhibits B-2 and B-I0 under section 552.130 of the Government Code. 
However, we find the video recordings in Exhibits B-l1, B-12, and B-13, including the audio 
portion of the recordings, contain vehicle identification numbers and license plate numbers 
that are subject to section 552.130. The audio portions of these recordings are intertwined 
with the video portions of the recordings. Because you infonn us the city does not have the 
technological ability to redact the vehicle identification numbers and license plate numbers 
from these recordings. we find the city must withhold the video recordings in Exhibits B-ll, 
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B-12, and B-13 in their entirety under section 552.130 of the Government Code. 
Additionally, we find the city must withhold the motor vehicle record infonnation we have 
marked in the submitted documents under section 552.130 of the Government Code. 

We note some of the remaining infonnation appears to be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the infonnation. [d.; see Open Records Decision No.1 09 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city must withhold the infonnation we have marked under section 552.101 
of the Government Code in conjunction with section 411.083 of the Government Code and 
federal law. The city must withhold the infonnation we have marked under section 552.101 
in conjunction with common-law privacy. The city must withhold the infonnation we have 
marked and indicated under section 552.130 of the Government Code. The city must release 
the remaining infonnation; however, any infonnation subject to copyright only may be 
released in accordance with copyright law.3 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://\,,, .. ,,.oag . ..;tatc.tx.l1s/opcn/indcx orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 
SNlbhf 

'We note the requestor has a right of access to some infonnation being released pursuant to 
section 552.023 of the Government Code. See id. § 552.023: ORO 481 at 4. Thus, if the city receives another 
request for this infonnation from a different requestor, the city must seek another ruling from this office. 
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Ref: 10# 474177 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


