
December 18, 2012 

Mr. Orlando Juarez, Jr. 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Counsel for Clint Independent School District 
Escamilla. Poneck & Cruz, L.L.P. 
216 West Village Boulevard, Suite 202 
Laredo, Texas 78041 

Dear Mr. Juarez: 

0R20 12-20414 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 474084. 

The Clint Independent School District (the "district"), which you represent, received a 
request for the personnel file, investigation files, grievance files, Equal Employment 
Opportunity Commission claims or lawsuits, and settlement documents pertaining to a 
named individual. You claim portions of the submitted information are excepted from 
disclosure under sections 552.101, 552.102, 552.108, 552.111, 552.117, 552.130, 
and 552.135 of the Government Code. Additionally, you state release of some of the 
submitted information may implicate third party interests. Accordingly, you have notified 
the interested third parties of the request for information and of their right to submit 
arguments to this office as to why the information should not be released. See Gov't Code 
§ 552.304 (providing that interested party may submit comments stating why information 
should or should not be released). As of the date of this letter. we have not received 
comments from any of the third parties explaining why the requested information should not 
be released. We have considered the exceptions you claim and reviewed the submitted 
information. 
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Initially, we note you have redacted some information under section 552.117(a)(I) of the 
Government Code, as permitted by section 552.024(c) of the Government Code. I 
Additionally, we note the district has redacted dates of birth from the submitted information. 
You do not assert, nor does our review of our records indicate, that you have been authorized 
to withhold this information without first seeking a ruling from this office. See id. 
§ 552.301(a); Open Records Decision No. 673 (2001). Because we can discern the nature 
of the redacted information, being deprived of the information does not inhibit our ability to 
make a ruling. However, in the future, the district must not redact information from the 
documents it submits to this office in seeking an open records ruling, unless the district is 
authorized to do so by statute or the information is the subject of a previous determination 
under section 552.301 of the Government Code. See Gov't Code § 552.301(e)(I)(D). 
Failure to comply with section 552.301 may result in the information being presumed public 
under section 552.302 of the Government Code. See id. § 552.302. 

Next, we note a portion of the information you seek to withhold is subject to section 552.022 
of the Government Code. Section 552.022 provides in part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Id 552.022(a)(1). Some of the submitted information, which we have marked, is part ofa 
completed investigation subject to section 552.022(a)(I). Although you raise 
section 552.111 of the Government Code for a portion of this information, section 552.111 
is discretionary in nature and does not make information confidential under the Act. See 
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 
at 5 (1999) (governmental body may waive section 552.111). As such, the district may not 
withhold the information subject to section 552.022(a)( 1) you have marked under 
section 552.111. However, sections 552.10 1,552.102,552.117,552.130, and 552.135 of the 
Government Code make information confidential for purposes of section 552.022(a)(I). 
Further, information subjecttosection 552.022(a)(l) maybe withheld under section 552.108 

'Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses and 
telephone numbers, emergency contact information, social security numbers, and family member information 
of current or former officials or employees of a governmental body. Gov't Code § 552.117(a). 
Section 552.024( c )(2) of the Government Code authorizes a governmental body to redact information protected 
by section 552.117(a)( I) of the Government Code without the necessity of requesting a decision under the Act 
if the current or former employee or official to whom the information pertains timely chooses not to allow 
public access to the information. See id. § 552.024(c)(2). 
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of the Government Code. Gov't Code § SS2.022(a)(I). Thus, we will consider the 
applicability of these exceptions to the infonnation subject to section SS2.022 as well as the 
remaining infonnation. 

You claim Exhibit B is excepted from disclosure under section SS2.130 of the Government 
Code. Section SS2.130 excepts from disclosure infonnation that relates to a motor vehicle 
operator's or driver's license or pennit issued by an agency of this state or another state or 
country. Id. § SS2.130(a)(I). Accordingly, the district must withhold the motor vehicle 
record infonnation we have marked under section S52.130 of the Government Code. 
However, upon review, we find none of the remaining infonnation consists of motor vehicle 
record infonnation subject to section SS2.130. Thus, none of the remaining infonnation may 
be withheld on that basis. 

You claim Exhibit C is excepted from disclosure under section SS2.101 of the Government 
Code in conjunction with constitutional privacy. Section SS2.101 excepts from disclosure 
"infonnation considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Id. § SS2.101. Section SS2.101 encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. S89, S99-6OO (1977); Open Records Decision Nos. 600 at 3-S (1992). 478 at 4 
(1987), 4S5 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions relating to the "zones of privacy" pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education the United States 
Supreme Court has recognized. See Fadjo v. Coon, 633 F.2d 1172 (Sth Cir. 1981); OR04SS 
at 3-7. The second constitutionally protected privacy interest is in freedom from public 
disclosure of certain personal matters. See Ramie v. City of Hedwig Vii/age, Tex., 76S 
F.2d 490 (Sth Cir. 1985); ORO 4SS at 6-7. This aspect of constitutional privacy balances the 
individual's privacy interest against the public's interest in the infonnation. See ORO 4SS 
at 7. Constitutional privacy under section SS2.1 01 is reserved for ''the most intimate aspects 
of human affairs." Id. at 5 (internal quotations omitted) (quoting Ramie, 76S F.2d at 492). 
Upon review, we fmd you have failed to demonstrate how Exhibit C falls within the 
constitutional zones of privacy or implicates an individual's privacy interests for purposes 
of constitutional privacy. Therefore, none of Exhibit C may be withheld under 
section SS2.101 in conjunction with constitutional privacy. 

You also claim Exhibit C is excepted from disclosure under section SS2.108(a)(2} of the 
Government Code. Section SS2.108(a)(2) excepts from disclosure "[i]nfonnation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is infonnation that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or deferred adjudication[.]" Gov't Code § SS2.108(a)(2}. By its tenns, section SS2.108 
applies only to a law enforcement agency or a prosecutor. A school district is not a law 
enforcement agency. This office has concluded, however, that section SS2.108 may be 
invoked by any proper custodian of infonnation that relates to the underlying incident. See 
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Open Records Decision Nos. 474 (1987), 372 (1983). Where a non-law enforcement agency 
has custody of infonnation related to a concluded criminal case of a law enforcement agency, 
the custodian of the records may withhold the infonnation if it provides this office with a 
demonstration that the infonnation is related to a criminal case that has reached a conclusion 
other than a conviction or a deferred adjudication and a representation from a law 
enforcement entity that it wishes to have the infonnation withheld. You state the infonnation 
at issue was used in a concluded criminal investigation by the EI Paso County Sheritrs 
Department. However, the district has not provided this office with any representation to 
indicate the EI Paso County Sheritr s Department, which is the investigative agency with the 
law enforcement interest. wishes to withhold the infonnation at issue. Accordingly, the 
district has failed to demonstrate section 552.1 08(aX2) of the Government Code is applicable 
to Exhibit C, and the district may not withhold any of portion of it under that exception. 

You claim some infonnation in Exhibit C is excepted from disclosure under section 552.135 
of the Government Code. Section 552.135 provides in part: 

(a) "Infonner" means a student or fonner student or an employee or fonner 
employee of a school district who has furnished a report of another person's 
or persons' possible violation of criminal, civil, or regulatory law to the 
school district or the proper regulatory enforcement authority. 

(b) An infonner's name or information that would substantially reveal the 
identity of an infonner is excepted from [required public disclosure]. 

Gov't Code § 552. 135(a)-(b). We note the legislature limited the protection of 
section 552.135 to the identity of a person who reports a possible violation of civil, criminal, 
or regulatory law. Additionally, individuals who provide infonnation in the course of 
an investigation, but do not make the initial report are not infonnants for purposes of 
section 552.135 of the Government Code. You state some of the infonnation in Exhibit C 
contains personally identifiable infonnation of infonners who reported possible violations 
of criminal, civil, or regulatory law. We conclude the district must withhold the identifying 
infonnation of the employee who reported the possible violations, which we have marked, 
under section 552.135 of the Government Code. However, we find the district has failed to 
demonstrate how any of the remaining infonnation reveals the identity of an individual who 
made an initial report of a possible violation to the school district or the proper regulatory 
enforcement authority and, thus, has not demonstrated the remaining infonnation reveals the 
identity of an infonner for the purposes of section 552.135. Therefore, the district may not 
withhold any portion of the remaining infonnation under section 552.135. 

You claim Exhibit D is subject to the Medical Practice Act (the "MPA"). subtitle B of title 3 
of the Occupations Code. See Occ. Code §§ 151.001-168.202. Section 552.101 also 
encompasses infonnation protected by the MP A. Medical records are confidential under 
section 159.002 of the MPA, which provides in part: 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

[d. § 159.002(a)-(c). This office has concluded the protection afforded by section 159.002 
extends only to records created by either a physician or someone under the supervision of a 
physician. Upon review, we agree Exhibit D consists of records of the identity, diagnosis, 
evaluation, or treatment of a patient by a physician that were created by a physician or 
someone under the supervision of a physician. Therefore, this information constitutes 
confidential medical records and Exhibit D must be withheld under section 552.101 in 
conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. CHRI means "information collected about a person by a criminal justice 
agency that consists of identifiable descriptions and notations of arrests, detentions, 
indictments, informations, and other formal criminal charges and their dispositions." Gov't 
Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRl obtained from the National Crime Information Center network or other states. 
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law 
with respect to CHRl it generates. Open Records Decision No. 565 at 7 (1990). See 
generally Gov't Code ch. 411 subch. F. Section 411.083 of the Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See id § 411.083. Sections 411.083(b)(l) and 411.089(a) authorize a 
criminal justice agency to obtain CHRl; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. [d. 
§ 411.089(b)( I). Thus, any CHRl obtained from DPS or any other criminal justice agency 
must be withheld under section 552.101 of the Government Code in conjunction with 
Government Code chapter 411, subchapter F. Although you claim Exhibit F constitutes 
CHRl, upon review, we find Exhibit F does not consist of CHRl generated by the NCIC or 
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TCIC. Consequently, you have failed to demonstrate how any portion of the infonnation at 
issue constitutes CHRI for purposes of chapter 411 or federal law. Therefore, the district 
may not withhold any of Exhibit F under section 552.101 of the Government Code on this 
basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects infonnation that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd, 540 S.W.2d 
668,685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs 
of this test must be demonstrated. See id. at 681-82. The type of infonnation considered 
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included 
infonnation relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. A compilation of an individual's criminal history is 
highly embarrassing infonnation, the publication of which would be highly objectionable to 
a reasonable person. Cf. United States Dep 't of Justice v. Reporters Comm. for Freedom of 
the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled summary of infonnation and noted that individual has 
significant privacy interest in compilation of one's criminal history). Furthennore, we find 
a compilation of a private citizen's criminal history is generally not of legitimate concern to 
the public. This office has also found some kinds of medical infonnation or infonnation 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 455 (infonnation pertaining to 
prescription drugs, specific illnesses, operations and procedures, and physical disabilities 
protected from disclosure), 422 (1984), 343 (1982). Personal financial infonnation not 
relating to the financial transaction between an individual and a governmental body is also 
excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 600, 545 (1990) (deferred compensation infonnation, participation in 
voluntary investment program, election of optional insurance coverage, mortgage payments, 
assets, bills, and credit history). Upon review, we find portions of the remaining infonnation, 
which we have marked, are highly intimate or embarrassing and not of legitimate public 
concern. Therefore, the district must withhold the infonnation we have marked pursuant to 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "infonnation in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller ofPubJic Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the 
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infonnation at issue, we conclude the district must withhold the dates of birth we have 
marked under section 552.102(a) of the Government Code. 

We note portions of the remaining infonnation may be subject to section 552.117 of the 
Government Code. Section 552.117(a)(l) excepts from disclosure the home address and 
telephone number, emergency contact infonnation, social security number, and family 
member infonnation of a current or fonner employee of a governmental body who requests 
this infonnation be kept confidential under section 552.024 of the Government Code. Gov't 
Code § 552. 11 7(a)(I ). Whether a particular item of infonnation is protected by 
section 552.117(a)(1) must be detennined at the time of the governmental body's receipt of 
the request for the infonnation. See Open Records Decision No. 530 at 5 (1989). Thus, 
infonnation may only be withheld under section 552.117(a)(l) on behalf of a current or 
fonner official or employee who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt of the request for the infonnation. 
Infonnation may not be withheld under section 5 52.117( a)( I) on behalf of a current or fonner 
official or employee who did not timely request under section 552.024 that the infonnation 
be kept confidential. We have marked the personal infonnation of current and fonner district 
employees. If these individuals timely elected to withhold their personal infonnation, the 
district must withhold the marked infonnation under section 552.117(a)(I). If the individuals 
whose infonnation is at issue did not timely elect to withhold the marked infonnation, then 
the district may not withhold the marked infonnation under section 552.117(a)( 1).2 

In summary, the district must withhold (1) the motor vehicle record infonnation we have 
marked under section 552.130 of the Government Code; (2) the infonnation we have marked 
under section 552.135 of the Government Code; (3) Exhibit 0 under section 552.101 of the 
Government Code in conjunction with the MPA; (4) the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy; (5) the 
dates of birth we have marked under section 552.1 02(a) of the Government Code; and (6) the 
infonnation we have marked under section 552.1 17(a)(I) of the Government Code if that 
information pertains to individuals who timely elected to withhold their personal 
infonnation; however, if the individuals whose infonnation we have marked did not timely 
elect to withhold the marked infonnation, then the district may not withhold the marked 
infonnation under section 552.117(a)(I). The remaining infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

lRegardless of the applicability of section SS2.117 of the Government Code, we note 
section 552. 1 47(b) of the Government Code authorizes a governmental body to redact a living person's social 
security number from public release without the necessity of requesting a decision from this office. See Gov't 
Code § SS2.147(b). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hUp:llwww.oag.state.tx.uslopenlindex orJ.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Michelle R. Garza 
Assistant Attorney General 
Open Records Division 

MRG/som 

Ref: ID# 474084 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. James K. Suerken 
MKMS Architecture, Inc. 
7500 Viscount, Suite 125 
EI Paso, Texas 79925 
(w/o enclosures) 

Mr. Jerry L. Wisley 
Architects and Planners 
8625 King George Drive, Suite 240 
Dallas, Texas 75235 
(w/o enclosures) 

Mr. Alvin Rivera 
Rosewood Enterprises 
5301 West Madison 
Phoenix, Arizona 85043 
(w/o enclosures) 
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Mr. Marcos Chavez 
10229 Kendrick 
EI Paso, Texas 79927 
(w/o enclosures) 


