ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 21, 2012

Ms. Elizabeth Lutton

Legal Advisor

Dallas County Sheriff’s Department
133 North Riverfront Boulevard, LB-31
Dallas, Texas 75207-4313

OR2012-20687
Dear Ms. Lutton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 474366.

The Dallas County Sheriff’s Department (the “department”) received a request for all reports
concerning the alleged beating of a named individual. You state the department will release
some of the information. We understand the department will redact driver’s license
information under section 552.130 of the Government Code and a social security number
under section 552.147 of the Government Code.' You claim the submitted information is
excepted from disclosure under section 552.108 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we note you have redacted a date of birth, an address, emergency contact
information, and an identification number of two inmates from the submitted information.

'Section 552.130 of the Government Code permits a governmental body to redact information subject
to subsections 552.130(a)(1) and 552.130(a)(3) without requesting a decision from this office, but the
governmental body must provide notice to the requestor. See Gov’t Code § 552.130(c)—(e). Section 552.147
of the Government Code permits a governmental body to withhold the social security number of a living person
without requesting a decision from this office. See id. §552.147(b).
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Pursuant to section 552.301 of the Government Code, a governmental body that seeks to
withhold requested information must submit to this office a copy of the information, labeled
to indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information at issue. See Gov’t Code
§ 552.301(a), (e)(1)(D). You do not assert, nor does a review of our records indicate, the
department is authorized to withhold the information it has redacted without first seeking a
ruling from this office. See Gov’t Code § 552.301(a); Open Records Decision No. 673
(2000). Therefore, this information must be submitted in a manner that enables this office
to determine whether it falls within the scope of an exception to disclosure. Because we can
discern the nature of the redacted information, being deprived of the information does not
inhibit our ability to make a ruling. Nonetheless, in the future, the department must not
redact information from the information it submits to this office in seeking an open records
ruling, unless the department is authorized to do so by statute or the information is the
subject of a previous determination under section 552.301 of the Government Code. See
Gov’t Code § 552.301(e)(1)(D). Failure to comply with section 552.301 may result in the
information being presumed public under section 552.302 of the Government Code. See id.
§ 552.302.

Next, we address the department’s deadlines for submitting information to this office for our
review. Pursuant to section 552.301(¢), a governmental body that receives a request for
information it wishes to withhold under an exception to disclosure is required to submit to
this office within fifteen business days of receiving the request (1) written comments stating
the reasons why the stated exceptions apply that would allow the information to be withheld,
(2) acopy of the written request for information, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy of the
specific information requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. /d. § 552.301(e). The department
received the request for information on October 1, 2012. Thus, the department was required
to submit the information required by section 552.301(e) by October 22, 2012. Although you
submitted most of the information in a timely manner, we note you submitted additional
responsive information on October 31, 2012. Therefore, with respect to this additional
information, we conclude the department failed to comply with the procedural requirements
set out under section 552.301(e) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
the information is public and must be released, unless a governmental body demonstrates a
compelling reason to withhold the information to overcome this presumption. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
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No. 630(1994). Normally, acompelling reason exists when third-party interests are at stake
or when information is confidential under other law. Open Records Decision No. 150
(1977). Although you claims section 552.108 of the Government Code, we note this is a
discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. See Gov’t Code § 552.007; Open Records Decision Nos. 663 at 5 (1999)
(untimely request for decision resulted in waiver of discretionary exceptions), 177 (1977)
(statutory predecessor to section 552.108 subject to waiver). As such, section 552.108 does
not provide a compelling reason for non-disclosure and the department may not withhold this
additional information on that basis. As you raise no other exceptions for this additional
information, which we have marked, it must be released.

We turn next to the remaining timely submitted information. Section 552.108(a)(2) of the
Government Code excepts from disclosure information concerning an investigation that
concluded in a result other than conviction or deferred adjudication. Gov’t Code
§552.108(a)(2). A governmental body claiming section 552.108(a)(2) must demonstrate the
requested information relates to a criminal investigation that concluded in a final result other
than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A); Open Records
Decision No. 434 at 2-3 (1986). You state the information at issue concerns an investigation
that has concluded in a result other than conviction or deferred adjudication. Based on your
representation, we agree section 552.108(a)(2) is applicable to the information at issue.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information deemed public by Houston Chronicle). Accordingly,
with the exception of basic information, the department may withhold the remaining
information at issue under section 552.108(a)(2) of the Government Code.

In summary, the department must release the information we have marked. With the
exception of basic information, the department may withhold the remaining information
under section 552.108(a)(2) of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
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at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Genergl, tgll free af (888) 672-6787.

Si Y,

Neal Falgoust

Assistant Attorney General
Open Records Division
NF/ag

Ref: ID# 474366

Enc. Submitted documents

c: Requestor
(w/o enclosures)



