
January 10, 2013 

Mr. Jaime J. Munoz 
P.O. Box 47 
San Juan, Texas 78589 

Dear Mr. Munoz: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

0R20 13-00643 

You ask whether certain information is ~ubject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 475528. 

The La Joya Independent School District (the "district"). which you represent, received a 
request for the complete personnel file of a named individual, including position, salary, job 
description, attendance, and disciplinary history, and a list of migrant scholarships for a 
specified period of time. You state the district does not have information responsive to 
portions of the request. I You claim that the submitted information is excepted from 
disclosure under sections 552.1 Oland 552.102 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we note the United States Department of Education Family Policy Compliance 
Office (the "DOE") has informed this office that the Family Educational Rights and Privacy 
Act ("FERPA"), 20 U.S.C. § 1232g, does not permit state and local educational authorities 
to disclose to this office, without parental consent, unredacted, personally identifiable 
information contained in education records for the purpose of our review in the open records 

IThe Act does not require a governmental body to release information that did not exist when it 
received a request or to create responsive information. See Economic Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978. writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986). 362 at 2 (1983). 
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ruling process under the Act. 2 Consequently, state and local educational authorities that 
receive a request for education records from a member of the public under the Act must not 
submit education records to this office in unredacted form, that is, in a form in 
which "personally identifiable information" is disclosed. See 34 C.F.R. § 99.3 
(defining "personally identifiable information"). The submitted information contains 
unredacted education records. Because our office is prohibited from reviewing these records 
to determine the applicability of FERP A, we will not address the applicability of FERP A to 
any of the submitted records. Such determinations under FERP A must be made by the 
educational authority in possession of such records:} We will, however, address the 
applicability of the claimed exceptions to the submitted information. 

Next, we must address the district's obligations under section 552.301 of the Government 
Code, which prescribes the procedures a governmental body must follow in asking this office 
to decide whether requested information is excepted from public disclosure. Pursuant to 
section 552.301 (b) of the Government Code, the governmental body must request a ruling 
from this office and state the exceptions to disclosure that apply within ten business days 
after receiving the request. See Gov't Code § 552.301(b). In this instance, you state the 
district's public information officer received the request for information on 
October 17, 2012. However, we note the submitted request reflects it was stamped as 
received by the district's Office of Human Resources on October 15, 2012. See id ' 
§ 552.301(c) (only request submitted by facsimile or electronic mail must be sent to 
designated public information officer). Although you state the district's public information 
officer did not receive the request for information until October 17,2012, we find the request 
for information was received by the district on October 15,2012. Accordingly the district's 
ten-business-day deadline was October 29, 2012. However, you did not request a ruling from 
this office until October 31, 2012. See id § 552.308 (describing rules for calculating 
submission dates of documents sent via first class United States mail, common or contract 
carrier, or interagency mail). Consequently, we find the district failed to comply with the 
requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless there is a compelling 
reason to withhold the information from disclosure. See id. § 552.302; Simmons v. 
Kuzmich, 166 S. W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. Slale Bd of 
Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); see also Open Records 

2A copy of this letter may be found on the Office of the Attorney General's website: 
http: ' \\\\\\-.oag.<;tate.t\.us.open 20060725u~doe .pdf. 

lin the future, if the district does obtain parental consent to submit unredacted education records and 
the district seeks a ruling from this office on the proper redaction of those education records in compliance with 
FERPA, we will rule accordingly. 
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Decision No. 630 (1994). Generally, a compelling reason exists when third-party interests 
are at stake or when information is confidential under other law. Open Records Decision 
No. 150 at 2 (1977). Because sections 552.101 and 552.102 of the Government Code can 
provide compelling reasons to withhold information, we will address the applicability of 
these sections to the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101 . This exception encompasses information made confidential by statute. We 
understand the district to f"clise section 552.10 1 in conjunction with section 21.355 of the 
Education Code, which provides that "[a] document evaluating the performance of a teacher 
or administrator is confidential." Educ. Code § 21.355(a). This section applies to any 
document that evaluates, as that term is commonly understood, the performance of a teacher 
or administrator. See Open Records Decision No. 643 (1996). We have determined that for 
purposes of section 21.355, the word ·'teacher"' means a person who is required to and does 
in fact hold a teaching certificate under subchapter B of chapter 21 of the Education Code 
and who is engaged in the process of teaching, as that term is commonly defined, at the time 
of the evaluation. Id. at 4. We have determined the word "administrator" for purposes of 
section 21.355 means a person who (1) is required to. and does in fact, hold 
an administrator's certificate under subchapter B of chapter 21 of the Education Code, 
and (2) is performing the functions of an administrator, as that term is commonly defined, 
at the time of the evaluation. Id The Third Court of Appeals has concluded that a written 
reprimand constitutes an evaluation for the purposes of section 21.355 where "it reflects the 
principal's judgment regarding [a teacher's] actions, gives corrective direction, and provides 
for further review:' Abboll v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. 
App.-Austin 2006, no pet.). 

You state the submitted information contains performance evaluations of teachers and 
administrators. However, we note the evaluations pertain to a Migrant and Parental 
Involvement Director. You make no representation, nor are we able to discern, that at the 
time of these evaluations, the employee at issue was certified as a teacher or as an 
administrator and was performing the functions of a teacher or an administrator. Therefore, 
we are unable to determine whether section 21.355 is applicable to these evaluations. 
Accordingly, to the extent the employee was certified as a teacher or as an administrator and 
was evaluated for her performance as a teacher or as an administrator in the submitted 
evaluations, they are confidential under section 21.355 and must be withheld under 
section 552.101. See ORD 643 at 4. To the extent the employee was not certified as a 
teacher or as an administrator or was not performing the functions of a teacher or an 
administrator at the time of the evaluations at issue, they may not be withheld under 
section 552.101 in conjunction with section 21.355 and must be released. The remaining 
information you have indicated does not consist of evaluations and may not be withheld 
under section 552.101 in conjunction with section 21.355. 
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Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"). subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. See Occ. Code §§ 151.001-165.160. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records 
and information obtained from those medical records. See id §§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. Upon review, we find 
the information we have marked constitutes records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that were created or are maintained by a physician and 
information obtained from a patienfs medical records. Thus, the information we have 
marked must be withheld under section 552.101 of the Government Code in conjunction 
with the MPA. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides that "[ a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." See Gov't Code § 560.003; 
see also id §§ 560.00 1 (1)( defming "biometric identifier" to include fingerprints), .002(1 )(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure). Therefore, the district 
must withhold the fingerprints we have marked under section 552.101 of the Government 
Code in conjunction with section 560.003 ofthe Government Code.4 

·We note Open Records Decision No. 684 (2009) is a previous detennination to all governmental 
bodies authorizing them to withhold certain categories of infonnation without the necessity of requesting an 
attorney general decision, including fingerprints under section 552.10 I in conjunction with section 560.003 of 
the Government Code, without the necessity of requesting a decision from this office. 
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Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which pertains to criminal history record information ("CHRI") generated by the 
National Crime Information Center or by the Texas Crime Information Center. See id. 
§ 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI states obtain from the federal government or other states. Open Records Decision 
No. 565 (1990). The federal regulations allow each state to follow its individual laws with 
respect to the CHRI it generates. See id. Section 411.083 of the Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(l) and 411.089(a) 
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may 
not release CHRI except to another criminal justice agency for a criminal justice purpose. 
Id. § 4l1.089(b)( 1). Other entities specified in chapter 411 of the Government Code are 
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities 
may not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Similarly, any CHRI obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 in conjunction with chapter 411, subchapter F of the 
Government Code. Upon review, we find the information we have marked constitutes 
CHRI. Thus, the district must withhold the marked information under section 552.101 of the 
Government Code in conjunction with section 411.083 of the Government Code. 

Section 552.101 of the Government Code also encompasses the common-law right of 
pri vacy, which protects information that is (1) highly intimate or embarrassing, such that its 
release would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public. See Indus. Found. v. Tex. Indus. Accident Rd., 540 S.W.2d 668 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. See id. at 681-82. This office has found some kinds of medical 
information or information indicating disabilities or specific illnesses are excepted from 
required public disclosure under common-law privacy. See Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). We also note the public 
generally has a legitimate interest in information that relates to public employment and 
public employees. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file 
information does not involve most intimate aspects of human affairs, but in fact touches on 
matters of legitimate public concern), 542 (1990), 470 at 4 (public has legitimate interest in 
job qualifications and performance of public employees), 444 at 5-6 (1986) (public has 
legitimate interest in knowing reasons for dismisSflI, demotion, promotion, or resignation of 
public employees), 423 at 2 (scope of public employee privacy is narrow). 

Upon review, we find the information we have marked is highly intimate or embarrassing 
and not oflegitimate public concern. Accordingly, the district must withhold the information 
we have marked under section 552.101 in conjunction with common-law privacy. However, 
we find the remaining information is either not highly intimate or embarrassing or is of 
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legitimate concern to the public. Consequently, the district may not withhold any of the 
remaining information under section 552.101 in conjunction with common-law privacy. 

Section 552.102 of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwanted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code, discussed above. See Indus. Found., 540 S.W.2d 
at 685. In Hubert v. Harte-Hank.<> Texas Newspapers. Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, writ ref d n. r. e. ), the Third Court of Appeals ruled the privacy test 
under section 552.102(a) is the same as the Industrial Foundation privacy test. However, the 
Texas Supreme Court expressly disagreed with Hubert's interpretation of section 552.1 02( a) 
and held its privacy standard differs from the Industrial Foundation test under 
section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 
S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability of 
section 552.102, and held section 552.102(a) excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. 
See id. at 346. Accordingly, the district must withhold the date of birth we have marked 
under section 552.1 02(a) of the Government Code. However, we find none of the remaining 
information consists of the dates of birth of public employees, and, therefore, none of the 
remaining information may be withheld on this basis. 

Section 552.1 02(b) of the Government Code excepts from disclosure all information in 
transcripts of a professional public school employee other than the employee's name, the 
courses taken, and the degree obtained. Gov't Code § 552.1 02(b); Open Records Decision 
No. 526 (1989). Thus, with the exception of the employee's name, courses taken, and degree 
obtained, the district must withhold the transcripts we have marked under section 552.1 02(b) 
of the Government Code. However, we find you have failed to demonstrate the remaining 
information at issue consists of a transcript of a professional public school employee. 
Accordingly, the district may not withhold the remaining information under 
section 552.102(b) of the Government Code. 

Section 552.117(a)( I) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former employees of a governmental body who request 
that this information be kept confidential under section 552.024 of the Government Code.s 

Gov't Code § 552.117(a)(1). We note that a post office box number is not a '"home address" 

5The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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for purposes of section 552.117.6 Whether a particular piece of information is protected by 
section 552.117(a)( 1) must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold 
information under section 552.117 on behalf of a current or former employee only if the 
individual made a request for confidentiality under section 552.024 prior to the date on which 
the request for this information was made. The submitted information includes an election 
form showing the named individual elected, prior to the district's receipt of the information 
requested, to keep her personal information at issue confidential. Therefore, the district must 
withhold the information we have marked pertaining to this individual under 
section 552.117(a)(I) of the Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license, title, or registration issued by a Texas agency, or an agency of 
another state or country, is excepted from public release. Gov't Code § 552.130(a)(I), (2). 
Upon review, we find the district must withhold the motor vehicle record information we 
have marked under section 552.130. 

In swnmary, to the extent the employee was certified as a teacher or as an administrator and 
was evaluated for her performance as a teacher or as an administrator in the submitted 
evaluations, they must be withheld under section 552.101 of the Government Code in 
conjunction with section 21.355 of the Education Code. The district must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with the MPA, section 560.003 of the Government Code, section 411.083 of the Government 
Code, and common-law privacy. The district must withhold the information we have marked 
under section 552.102(a) ofthe Government Code. With the exception of the information 
that reveals the employee's name, the degree obtained, and the courses taken, the district 
must withhold the transcripts we have marked under section 552.1D2(b) of the Government 
Code. The district must withhold the information we have marked under 
sections 552.117(a)(I) and 552.130 of the Government Code. The remaining information 
must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://\\\ w.oag.~tate.tx.wJopen/index orl.php, 

60pen Records Decision No. 622 at 4 (1994) (legislative history makes clear that purpose ofGov't 
Code § 552.117 is to protect public employees from being harassed at home) (emphasis added) (citing House 
Committee on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State Affairs, 
Bill Analysis, H.B. 1976, 69th Leg. (1985». 
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or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

bYA~ 
Sarah Casterline 
Assistant Attorney General 
Open Records Division 

SEC/tch 

Ref: ID# 475528 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


