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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 11, 2013

Deputy Danie Huffman

Public Information Officer
Parker County Sheriff’s Office
129 Hogle Street
Weatherford, Texas 76086

OR2013-00734
Dear Deputy Huffman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 475962.

The Parker County Sheriff’s Office (the “sheriff’s office”) received a request for ten
categories of information pertaining to (1) investigations conducted by sheriff’s office
employees relating to two named individuals and a specified address; (2) the personnel files,
cell phone records, and e-mail messages of any sheriff’s office employees involved in any
such investigations; and (3) the entire disciplinary and personnel file of any individual
assigned to the sheriff’s office’s Special Crimes Unit during a specified time period. You
state some of the requested information does not exist.! You also state some of the requested
information has been released. You claim the submitted information is excepted from
disclosure under sections 552.101, 552.108, 552.117, and 552.152 of the Government Code.’
We have considered the exceptions you claim and reviewed the submitted information.

'We note the Act does not require a governmental body to release information that did not exist when
it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605
at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

?Although you raise section 552.151 of the Government Code, we note the 82nd Texas Legislature
renumbered section 552.151 to section 552.152 of the Government Code. See Act of May 9, 2011, 82nd
Leg., R.S., S.B. 1303, § 27.001(20).
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Initially, we note the requestor has excluded officer personal contact information, other than
an officer’s name, officer social security numbers, officer driver license numbers, and other
specific identifying information from his request. We interpret officer contact information
to be officer home addresses, officer personal telephone numbers, and officer personal e-mail
addresses. Therefore, such information is not responsive to the request. This ruling does not
address the public availability of the non-responsive information and the sheriff’s office is
not required to release non-responsive information in response to this request.

Next, we must address the sheriff’s office’s procedural obligations under the Act. Pursuant
to section 552.301(e) of the Government Code, a governmental body is required to submit
to this office within fifteen business days of receiving the request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. See Gov’t Code
§ 552.301(e). The sheriff’s office received the present request on October 16, 2012. You
do not inform us the sheriff’s office was closed for any period of time. Accordingly, we find
the sheriff’s office’s fifteen-business-day deadline was November 6, 2012. However,
you did not submit a copy of the written request for information to this office until
November 9, 2012. See id. § 552.308 (describing rules for calculating submission dates of
documents sent via first class United States mail). Consequently, we find that the sheriff’s
office failed to comply with the procedural requirements of section 552.301(e).

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Although you raise section 552.108 of the Government Code
for the submitted information, this is a discretionary exception to disclosure that protects a
governmental body’s interests and may be waived. See Gov’t Code § 552.007;
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 177
at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). Therefore, the
sheriff’s office may not withhold any of the submitted information under section 552.108.
However, because sections 552.101, 552.102, 552.117, 552.1175, 552.130, 552.140,
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and 552.152 of the Government Code can provide compelling reasons to withhold
information, we will consider the applicability of these sections to the information at issue.’

We note the submitted information contains CR-3 and ST-3 accident report forms.
Section 550.065(b) of the Transportation Code states that except as provided by subsection
(c) or subsection (e), accident reports are privileged and for the confidential use of certain
specified entities. Transp. Code § 550.065(b). The submitted accident report forms were
completed pursuant to chapter 550 of the Transportation Code. See id. § 550.064 (officer’s
accident report). Section 550.065(c)(4) provides for the release of accident reports to a
person who provides two of the following three pieces of information: (1) the date of the
accident; (2) the name of any person involved in the accident; and (3) the specific location
of the accident. /d. § 550.065(c)(4). Under this provision, a governmental entity is required
to release a copy of an accident report to a person who provides two or more pieces of
information specified by the statute. /d. In this instance, the requestor has not provided the
sheriff"s office with two of the three requisite pieces of information specified by the statute.
Accordingly, the sheriff’s office must withhold the submitted accident report forms, which
we have marked, in their entirety pursuant to section 550.065(c)(4) of the Transportation
Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as the federal Family and Medical Leave Act (the “FMLA”). See 29 U.S.C.
§ 2801 et seq. Section 825.500 of chapter V of title 29 of the Code of Federal Regulations
identifies the record-keeping requirements pertaining to information that is subject to the
FMLA. Subsection (g) of section 825.500 provides that

[rlecords and documents relating to certifications, recertifications or medical
histories of employees or employees’ family members, created for purposes
of FMLA, shall be maintained as confidential medical records in separate
files/records from the usual personnel files, and if the [Americans with
Disabilities Act (the “ADA”)], as amended, is also applicable, such records
shall be maintained in conformance with ADA confidentiality requirements(],
except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

'The Office of the Attorney General will raise mandatory exceptions on behalfof a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(2) First aid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon

request.

29 CF.R. § 825.500(g). Upon review, we find the information we have marked is
confidential under section 825.500 of title 29 of the Code of Federal Regulations. Further,
we find none of the release provisions of the FMLA apply to the information. Accordingly,
the information we have marked must be withheld pursuant to section 552.101 of the
Government Code in conjunction with the FMLA.

Section 552.101 of the Government Code encompasses information made confidential by
other statutes, such as the federal Health Insurance Portability and Accountability Act
of 1996 (“HIPAA™), 42 U.S.C. §§ 1320d-1320d-8. You assert some of the submitted
information is subject to HIPAA. At the direction of Congress, the Secretary of Health and
Human Services (“HHS”) promulgated regulations setting privacy standards for medical
records, which HHS issued as the Federal Standards for Privacy of Individually Identifiable
Health Information. See Health Insurance Portability and Accountability Act of 1996, 42
U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. pts. 160, 164 (“Privacy Rule”);
see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164.
Under these standards, a covered entity may not use or disclose protected health information,
except as provided by parts 160 and 164 of the Code of Federal Regulations.
See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We
further noted the Act “is a mandate in Texas law that compels Texas governmental bodies
to disclose information to the public.” ORD 681 at 8; see also Gov’'t Code
§§ 552.002, .003, .021. Therefore, we held the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the sheriff’s office may withhold protected health information from the public
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only if the information is confidential under other law or an exception in subchapter C of the
Act applies.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(the “MPA”), subtitle B of title 3 of the Occupations Code, which governs access to medical
records. See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found when a file is created as the result of a hospital stay, all the
documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990). Upon review, we have marked records of the identity, diagnosis, evaluation,
or treatment of a patient by a physician that were created by a physician or someone under
the supervision of a physician. Therefore, the information we have marked is confidential
under the MPA and must be withheld under section 552.101 of the Government Code on that
basis. However, we find the remaining information does not constitute medical records or
information obtained from medical records. Accordingly, none of the remaining information
may be withheld under section 552.101 in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses section 1701.306 of the
Occupations Code, which provides:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education (“TCLEOSE™)] may not issue a license to a person unless the
person is examined by:
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(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

(b) An agency hiring a person for whom a license is sought shall select the
examining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)
and shall maintain a copy of the report on file in a format readily accessible
to [TCLEOSE]. A declaration is not public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the sheriff’s office must withhold the
L-2 Declaration of Medical Condition and L-3 Declaration of Psychological and Emotional
Health forms we have marked under section 552.101 of the Government Code in conjunction
with section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to
TCLEOSE under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454
provides as follows:

(a) All information submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under [the Act], unless the person
resigned or was terminated due to substantiated incidents of excessive force
or violations of the law other than traffic offenses.

(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release information submitted under this subchapter.

Id. § 1701.454. Upon review, we find the sheriff’s office must withhold the F-5 forms we
have marked under section 552.101 of the Government Code in conjunction with
section 1701.454 of the Occupations Code.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code. Section 611.002 provides “[cJommunications between a patient and a
professional, and records of the identity, diagnosis, evaluation, or treatment of a patient that
are created or maintained by a professional, are confidential.” Health & Safety Code
§ 611.002(a). Section 611.001 defines a “professional” as (1) a person authorized to
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate, or treat
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes
is authorized, licensed, or certified. See id. § 611.001(2). Upon review, we find the
information we have marked constitutes mental health records that are confidential under
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section 611.002 of the Health and Safety Code, and must be withheld under section 552.101
of the Government Code.

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI”) confidential. CHRI generated by the National Crime
Information Center (“NCIC”) or by the Texas Crime Information Center is confidential under
federal and state law. CHRI means “information collected about a person by a criminal
justice agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.”
Gov’t Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the
release of CHRI obtained from the NCIC network or other states. See 28 C.F.R. § 20.21.
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Open Records Decision No. 565 at 7 (1990). See generally Gov’t Code ch. 411,
subch. F. Section 411.083 of the Government Code deems confidential CHRI the
Texas Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See id.
§ 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to
obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§411.090-.127. Thus, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. We
note, section 411.083 does not apply to active warrant information or other information
relating to one’s current involvement with the criminal justice system. See id. § 411.081(b)
(police department allowed to disclose information pertaining to one’s current involvement
in the criminal justice system). We further note, CHRI does not include driving record
information. See id. § 411.082(2)(B). Upon review, we find the information we have
marked constitutes CHRI for purposes of chapter 411. Therefore, the sheriff’s office must
withhold the information we have marked under section 552.101 in conjunction with
section 411.083 of the Government Code.

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code, which exempts a biometric identifier from disclosure under the Act.
Id. § 560.003. “Biometric identifier” means a retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry. Id. § 560.001. Therefore, the sheriff’s office must withhold
the fingerprints we have marked under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

We next address your argument under section 552.152 of the Government Code.
Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from [required
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public disclosure] if, under the specific circumstances pertaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat of physical harm.

Id. § 552.152. You explain the release of the names of undercover officers would subject
these officers to substantial threats of physical harm. However, you have not marked or
otherwise indicated which, if any, of the officers are undercover, nor does the submitted
information give any indication of the officers' status. Thus, we must rule conditionally. To
the extent any of the officers at issue are undercover officers, the sheriff’s office must
withhold the identities of the undercover officers under section 552.152 of the Government
Code. If the officers whose names appear in the submitted information are not undercover
officers, their names may not be withheld under section 552.152.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.
both prongs of this test must be established. Id. at 681-82.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest was
sufficiently served by the disclosure of such documents. /d. In concluding, the Ellen court
held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982).
However, when no adequate summary exists, detailed statements regarding the allegations
must be released, but the identities of witnesses and victims must still be redacted from the
statements. We note that since common-law privacy does not protect information about a

*We note that in Open Records Letter Ruling No. 2013-00649 (2013) to the Azle Police Department
(the “department™), this office ruled that identifying information of the department’s undercover officers must
be withheld under section 552.152 of the Government Code. As the name of one of those officers is present
in the information submitted as responsive to this request, the sheriff’s office must withhold the name of the
department officer in the submitted information pursuant to section 552.152.
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public employee’s alleged misconduct on the job or complaints made about a public
employee’s job performance, the identity of the individual accused of sexual harassment is
not protected from public disclosure. See Open Records Decision Nos. 438 (1986), 405
(1983), 230 (1979), 219 (1978). We note supervisors are generally not witnesses for
purposes of Ellen, except where their statements appear in a non-supervisory context.

In this instance, some of the submitted information consists of a summary of a sexual
harassment investigation. Therefore, the submitted summary is not confidential under
section 552.101 of the Government Code in conjunction with common-law privacy.
See Ellen, 840 S.W.2d at 525. We note, however, information within the summary that
identifies the victim and witnesses is confidential under common-law privacy. See id. The
sheriff’s office must withhold the victim’s and witnesses’ identifying information, which we
have marked, in the summary under section 552.101 in conjunction with common-law
privacy and the holding in Ellen.

We note common-law privacy protects other types of information. The type of information
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. This office also has found that some kinds of
medical information or information indicating disabilities or specific illnesses are excepted
from required public disclosure under common-law privacy. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps), 343 (1982) (references in
emergency medical records to drug overdoses, acute alcohol intoxication, obstetrical or
gynecological operations or illnesses, convulsions or seizures, and emotional or mental
distress). However, this office has noted the public has a legitimate interest in information
relating to those who are involved in law enforcement. See, e.g., Open Records Decision
Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects of
human affairs but in fact touches on matters of legitimate public concern), 470 at 4 (job
performance does not generally constitute public employee’s private affairs), 444 at 3 (1986)
(public has obvious interest in information concerning qualifications and performance of law
enforcement employees), 405 at 2 (manner in which public employee’s job was performed
cannot be said to be of minimal public interest), 329 (1982) (reasons for employee’s
resignation ordinarily not private).

Upon review, we find the information we have marked is highly intimate or embarrassing
and of no legitimate public interest. Accordingly, the sheriff’s office must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we find the remaining information is either not highly
intimate and embarrassing or is of legitimate public interest. Accordingly, none of the
remaining information may be withheld under section 552.101 on the basis of common-law
privacy.
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Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court has held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accountsv.
Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). We have marked dates of birth that
must be withheld under section 552.102(a) of the Government Code.

Section 552.117 of the Government Code provides in relevant part:

(a) Information is excepted from the requirements of Section 552.021 if it is
information that relates to the home address, home telephone number, or
social security number of the following person or that reveals whether the
person has family members:

(1) a current or former official or employee of a governmental body,
except as otherwise provided by Section 552.024;

(2) a peace officer as defined by Article 2.12, Code of Criminal
Procedure . . . regardless of whether the officer complies with Section
552.024 or 552.1175, as applicable].]

Gov’'t Code § 552.117(a)(1)-(2). Section 552.117(a)(2) applies to the personal information
of peace officers as defined by article 2.12 of the Code of Criminal Procedure. We further
note section 552.117(a)(2) is not applicable to information regarding an individual’s place
of birth, girlfriend, former spouse, or former girlfriend. It is unclear whether all of the
individuals whose information we have marked are currently licensed peace officers as
defined by article 2.12 of the Code of Criminal Procedure. Therefore, if the individuals at
issue are licensed peace officers, the sheriff’s office must withhold the information we have
marked under section 552.117(a)(2) of the Government Code.

However, if any of the individuals at issue are not currently licensed peace officers, then the
marked information may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) of the Government Code excepts from disclosure the personal
information of a current or former official or employee of a governmental body who requests
that this information be kept confidential under section 552.024 of the Government Code.
See id. §§ 552.117, .024. Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information. Thus,
if an individual whose information we marked is not a currently licensed peace officer but
timely requested confidentiality under section 552.024, the sheriff’s office must withhold the
information we have marked under section 552.117(a)(1). Conversely, if an individual is not
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a currently licensed peace officer and did not make a timely election under section 552.024,
the sheriff’s office may not withhold such information under section 552.117(a)(1).}

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See Gov’t Code § 552.1175. Section 552.1175 applies, in part, to “peace officers as defined
by Article 2.12, Code of Criminal Procedure.” Id. § 552.1175(a)(1). We have marked
information of peace officers not held in an employment capacity that is subject to
section 552.1175. If the peace officers whose information is at issue elect to restrict access
to the information pertaining to them in accordance with section 552.1175(b), the sheriff’s
office must withhold the marked information under section 552.1175 of the Government
Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to:

(1) a motor vehicle operator’s or driver’s license or permit issued by an
agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this state or
another state or country; or

(3) a personal identification documentation issued by an agency of this state
or another state or county or a local agency authorized to issue an
identification document.

Id. § 552.130(a). Accordingly, the sheriff’s office must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code.

Section 552.136(b) of the Government Code states that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.”
Id. § 552.136(b). This office has determined that insurance policy numbers are access device
numbers for purposes of section 552.136. See id. § 552.136(a) (defining “access device”).
Therefore, the sheriff's office must withhold the bank account numbers, check routing
numbers, and insurance policy numbers we have marked under section 552.136 of the
Government Code.

We note even if an individual did not make a timely confidentiality election under section 552.024,
section 552.147(b) of the Government Code permits a governmental body to withhold a living person's social
security number without the necessity of requesting an opinion from this office. Gov’t Code § 552.147(b).
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Section 552.140 of the Government Code provides a military veteran’s DD-214 form or
other military discharge record that is first recorded with, or that otherwise first comes into
the possession of, a governmental body on or after September 1, 2003, is confidential for a
period of seventy-five years and may only be disclosed in accordance with section 552.140
or in accordance with a court order. See id. § 552.140(a)-(b). We have marked a DD-214
form. You do not inform us when the sheriff’s office came into possession of this form.
Therefore, we must rule conditionally. If the sheriff’s office came into possession of the
form we marked on or after September 1, 2003, the sheriff’s office must withhold it under
section 552.140 of the Government Code. If the sheriff’s office received the form before
September 1, 2003, then the sheriff’s office may not withhold it pursuant to section 552.140.

We note some of the submitted information appears to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the sheriff’s office must withhold the accident report forms we have marked in
their entirety pursuant to section 550.065(c)(4) of the Transportation Code. The sheriff’s
office must withhold the following under section 552.101 of the Government Code: (1) the
information we have marked under the FMLA; (2) the medical records we have marked
under the MPA; (3) the L-2 Declaration of Medical Condition and L-3 Declaration of
Psychological and Emotional Health forms we have marked under section 1701.306 of the
Occupations Code; (4) the F-5 forms we have marked under section 1701.454 of the
Occupations Code; (5) the mental health records we have marked under section 611.002 of
the Health and Safety Code; (6) the CHRI we have marked under section 411.083 of the
Government Code; (7) the fingerprints we have marked under section 560.003 of the
Government Code; and (8) the information we have marked under common-law privacy.
The sheriff’s office must withhold the names of the undercover officers under
section 552.152 of the Government Code. The sheriff’s office must withhold the dates of
birth we have marked under section 552.102(a) of the Government Code. If the individuals
whose information we marked are currently licensed peace officers, the sheriff’s office must
withhold the information we marked under section 552.117(a)(2) of the Government Code.
If any of those individuals are not currently licensed peace officers but timely requested
confidentiality under section 552.024 of the Government Code, the sheriff’s office must
withhold such individuals’ information under section 552.117(a)(1) of the Government Code.
The sheriff’s office must withhold the information we have marked under section 552.1175

*Open Records Decision No. 670 (2001) is a previous determination that authorizes all governmental
bodies to withhold the home addresses and telephone numbers, personal cellular telephone and pager numbers,
social security numbers, and family member information of peace officers under section 552.117(a)(2) of the
Government Code, without the necessity of requesting an attorney general decision.
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of the Government Code if the individuals at issue are currently licensed as a peace officer
and elected to restrict access to his information in accordance with section 552.1175(b). The
sheriff's office must withhold the information we have marked under sections 552.130
and 552.136 of the Government Code.” If the sheriffs office came into possession of the
DD-214 form we have marked on or after September 1, 2003, the sheriff’s office must
withhold it under section 552.140 of the Government Code. The remaining information must
be released; however, any information protected by copyright may only be released in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www .oag.state.!1x.us ‘open/index_orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Kl

// Jonathan Miles
Assistant Attorney General
Open Records Division

JM/bhf

’Section 552.130(c) of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, the motor vehicle record information described in
subsections 552.130(a)(1) and (a)(3). See Gov't Code § 552.130(c); see also id. § 552.130(d)~(e) (requestor
may appeal governmental body’s decision to withhold information under section 552.130(c) to attorney general
and governmental body withholding information pursuant to section 552.130(c) must provide certain notice to
requestor). Section 552.136 of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, access device numbers subject to section 552.136(b). See id.
§ 552.136(c); see also id. § 552.136(d)-(e) (requestor may appeal governmental body’s decision to withhold
information under section 552.136(c) to attorney general and governmental body withholding information
pursuant to section 552.136(c) must provide certain notice to requestor). Open Records Decision
No. 684 (2009) is a previous determination to all governmental bodies authorizing them to withhold certain
categories of information, including Texas license plate numbers under section 552.130(a}(2) of the
Government Code, without the necessity of requesting an attorney general decision.
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