
January 30,2013 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sarah Tuthill 
Assistant General Counsel 
Texas Medical Board 
P.O. Box 2018 
Austin, Texas 78768-2018 

Dear Ms. Tuthill: 

0R2013-01698 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 477463 (TMB Ref. No. 22961). 

The Texas Medical Board (the "board'') received a request for all infonnation pertaining to 
a specified complaint involving a named physician. 1 You state you have provided some 
infonnation to the requestor. You state the board is withholding some infonnation pursuant 
to previous determinations issued by our office in Open Records Letter Nos. 2006-14198 
(2006) and 2007-03117 (2007). 2 You claim the submitted infonnation is excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted infonnation. 

Iyou state the board received clarification of the information requested. See Gov't Code § 552.222 
(if request for information is unclear, governmental body may ask requestor to clarify request); see also City 
of Dallas v. Abbon, 304 S. W .3d 380, 387 (Tex. 20 lO) (holding that when a governmental entity, acting in good 
faith, requests clanfication or narrowing of an unclear or over-broad request for public information, the ten-day 
period to request an attorney general ruling is measured from the date the request is clarified or narrowed). 

2()penRecords Letter Nos. 2006-14198 and 2007-03117 authorize the board to withhold investigatory 
records pertaining to licensing investigations of an applicant for license as a physician and investigative 
information that is in the possession of or was received or gathered by the board during the investigation of a 
license holder, respectively, under section 552. lOl of the Govenunent Code in conjunction with 
section 164.007 of the Occupations Code. 
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Section 552.101 of the Government Code excepts from required public disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code § 552.101. You raise section 552.101 in conjunction with 
section 164.203 of the Occupations Code for Exhibits 3 through 6. We note, and you 
acknowledge, section 164.203 was repealed effective January I, 2010. Act of 
May 17, 1999, 76th Leg., R.S., ch. 388, § I, 1999 Tex. Gen. Laws 1431, 1524, repealed by 
Act of June 3, 2009, 81st Leg., R.S., ch. 1345, § 2, 2009 Tex. Gen. Laws 4255, 4259. 
Fonner section 164.203 provided, in relevant part: 

(a) A rehabilitation order imposed under Section 164.202 is a nondisciplinary 
private order. If entered into by agreement, the order is: 

(1) an agreed disposition or settlement agreement for the purposes of 
civil litigation as provided under Section 164.002; and 

(2) exempt under Chapter 552, Government Code. 

Act of May 17, 1999, 76th Leg., R.S., ch. 388, § I, 1999 Tex. Gen. Laws 1431, 1524 
(repealed 2010). In the legislation repealing section 164.203 the legislature provided, "A 
rehabilitation order under Chapter 167 or 204, Occupations Code, entered into on or before 
January 1,2010, is governed by the law as it existed immediately before that date, and the 
law is continued in effect for that purpose." Act of June 3, 2009, 81st Leg. R.S., ch. 1345, 
§ 2(d), 2009 Tex. Gen. Laws 4255, 4259. You state the rehabilitation order at issue in the 
submitted information was entered into pursuant to section 164.202 of the Occupations 
Code. Because the legislature did not continue chapter 164 of the Occupations Code in 
effect for purposes of rehabilitation orders entered into under chapter 164, we find the board 
may not withhold any portion of Exhibits 3 through 6 under section 164.203 of the 
Occupations Code. 

Section 552.101 also encompasses infonnation protected by section 164.007(c) of the 
Occupations Code, which provides: 

Each complaint, adverse report, investigation file, other investigation report, 
and other investigative infonnation in the possession of or received or 
gathered by the board or its employees or agents relating to a license holder, 
an application for license, or a criminal investigation or proceeding is 
privileged and confidential and is not subject to discovery, subpoena, or other 
means of legal compulsion for release to anyone other than the board or its 
employees or agents involved in discipline of a license holder. For purposes 
of this subsection, investigative infonnation includes infonnation relating to 
the identity of, and a report made by, a physician performing or supervising 
compliance monitoring for the board. 
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Occ. Code § 164.007(c). You state the information in Exhibit 5 is contained in the board's 
compliance file in reference to a complaint filed against a licensed physician. You further 
explain the infonnation consists of reports created by a monitoring physician in reference to 
the named physician's compliance with an order of the board. Based on your representations 
and our review, we agree the information in Exhibit 5 and the identity of the monitoring 
physician we have marked in Exhibit 6 are made confidential by section 164.007(c). We 
have no indication the disclosure provisions in section 164.007 apply to the requestor. Id. 
§ 164.007( d), (f), (h). Accordingly, the board must withhold Exhibit 5 and the identity of the 
monitoring physician we have marked in Exhibit 6 under section 552.101 of the Government 
Code in conjunction with section 164.007(c) of the Occupations Code.) 

Section 552.101 of the Government Code also encompasses section 611.002, which governs 
the public availability of mental health records and provides: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.oo2(a)-(b); see id. § 611.001 (defining ''patient'' and 
''professional''). Upon review. we find the information we have marked consists of 
information obtained from mental health records. Therefore, the marked information must 
be withheld under section 552.101 in conjunction with section 611 .002 of the Health and 
Safety Code." 

Section 552.101 also encompasses information protected by the Medical Practice Act (the 
"MP A"), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202. 
Section 159.002 of the MPA provides, in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

J As our ruling is dispositive, we need Dot address your remaining arguments against disclosure of this 
infonnation. 

4As our ruling is dispositive, we need Dot address your arguments against disclosure for this 
infonnation. 
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(b) A record of the identity, diagnosis, evaluation. or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

[d. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. Upon review, we find 
none of the remaining information you seek to withhold constitutes medical records or 
information obtained from medical records. Accordingly, the board may not withhold any 
of the remaining information under section 552.101 in conjunction with the MPA. 

You also contend the named physician's contact information is confidential under 
section 552.101 in conjunction with section 156.006 of the Occupations Code. 
Section 156.006 provides in part: 

(a) Each license holder shall submit to the board telephone numbers, fax 
numbers, and e-mail addresses, if available and as appropriate, that the board 
may use to contact the license holder in an emergency. 

(d) The information provided by a license holder under this section is 
confidential and is not subject to disclosure under [the Act]. 

[d. § 156.006(a), (d). You state the named physician's home address, contact telephone 
numbers, and e-mail address contained in Exhibit 6 were provided to the board pursuant to 
section 156.006(a). Upon review, we find the board must withhold the named physician's 
contact telephone numbers and e-mail address, which we have marked. under 
section 552.101 in conjunction with section 1 56.006( d) ofthe Occupations Code. However, 
we find you have not demonstrated how the named physician's address is confidential under 
section 156.006(d). Accordingly, the board may not withhold the named physician's home 
address under section 552.101 in conjunction with section 156.006(d). 

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects information that is (1) highly intimate or embarrassing, such that its release 
would be highly objectionable to a reasonable person. and (2) not of legitimate concern to 
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the pUblic. See Indus. Found. v. Tex. Indus. Accident Bd .• 540 S.W.2d 668 (Tex. 1976). To 
demonstrate the applicability of common-law privacy. both prongs of this test must be 
satisfied. Id. at 681-82. The types of infonnation considered intimate and embarrassing by 
the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregnancy. mental or physical abuse in the workplace. illegitimate children. 
psychiatric treatment of mental disorders. attempted suicide. and injuries to sexual organs. 
See id. at 683. This office has found some kinds of medical infonnation or infonnation 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and job-related stress). 455 (1987) (prescription drugs. illnesses. operations. and 
physical handicaps). Upon review. we find the portions of the remaining infonnation we 
have marked are highly intimate or embarrassing infonnation and is of no legitimate public 
concern. Accordingly. the board must withhold the infonnation we have marked under 
section 552.101 in conjunction with common-law privacy. However. we find none of the 
remaining infonnation at issue is highly intimate or embarrassing and of no legitimate public 
concern. Therefore. the board may not withhold any of the remaining infonnation under 
section 552.101 in conjunction with common-law privacy. 

Section 552.137 of the Government Code excepts from disclosure"an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body:' unless the member of the public consents to its release or the e-mail 
address is ofa type specifically excluded by subsection (c).s Gov't Code. § 552. 137(a)-(c). 
Upon review. we find the board must withhold the e-mail address we have marked under 
section 552.137 of the Government Code. unless the owner of the address has atrmnatively 
consented to its release. See id. § 552.137(b). 

In summary. the board must withhold Exhibit 5 and the infonnation we have marked in 
Exhibit 6 under section 552.101 of the Government Code in conjunction with 
section 164.007(c) of the Occupations Code. The board must withhold the infonnation we 
have marked under section 552.101 in conjunction with section 611.002 and 
section 156.006(d) of the Occupations Code. and common-law privacy. The board must 
withhold the e-mail address we have marked under section 552.137 of the Government Code, 
unless the owner of the address has affirmatively consented to its release. The remaining 
infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470 
(1987). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at bttp://www.oU.state.tx.ustsmentindex orl,pbp, 
or call the Office of the Attorney General's Open Government Hotline. toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Kathleen J. Santos 
Assistant Attorney General 
Open Records Division 

lOS/dIs 

Ref: ID# 477463 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


