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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

February 6, 2013 

Ms. Cara Leahy White 
Counsel for the City of Haslet 
Taylor Olson Adkins Sralla Elam LLP 
6000 Western Place, Suite 200 
I-3~ at Bryant-Irvin Road 
Fort Worth, Texas 76107-4654 

Dear Ms. White: 

0R2013-02149 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"). chapter 552 of the Government Code. Your request was 
assigned ID# 478122 . 

The City of Haslet (the "city"), which you represent, received a request for any complaints 
made by two named persons regarding any city official or employee, the two named persons' 
settlement agreements, and the two named persons ' performance evaluations. You inform 
us you will redact information in accordance with Open Records Decision No. 684 (2009).' 
You claim some of the submitted information is excepted from disclosure under 
sections 552.1 01 and 552.1 07 orthe Government Code.' We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, we note you have not submitted the requested settlement agreements or performance 
evaluations. Further, we note the submitted infOimation pertains to a complaint made by one 

IOpen Records Decision No. 684 is a previolls d~tennination to all governmental bodies authorizing 
them to withhold spccilic categories of information without the necessity of requesting an attorney general 
decision. See ORD 684. 

'Although you raise section 552.101 of the Government Code in conjunction with Texas Rule of 
Evidence 503. this office has concluded that section 552.101 does not encompass discovery privileges. 
See Open Records Decision Nos. 676 at 1-2 (2002). 575 at 2 (1990). 
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of the named persons and you have not submitted any information responsive to the request 
for complaints made by the other named person. To the extent information responsive to the 
remainder of the request existed on the date the city received the request, we assume you 
have released it. See Open Records Decision No. 664 (2000) (if governmental body 
concludes that no exceptions apply to requested infornlation, it must release information as 
soon as possible). If you have not released any such information, you must do so at this time. 
See Gov't Code §§ 552.30 I (a), .302. 

Next, you indicate some of the requested information may have been the subject of a 
previous request for information, as a result of which this otTice issued Open Records Letter 
No. 2012-17806 (2012). In Open Records Letter No. 2012-17806, we determined the 
city (I) must the information marked under section 552.101 of the Government Code in 
conjunction with common-law privacy and the holding in Morales v. Ellen, 840 S. W.2d 519 
(Tex. App.-EI Paso 1992, writ denied), (2) may withhold the information marked under 
section 552.107 of the Government Code, (3) must withhold the information marked under 
section 552.117 of the Government Code, to the extent the employees at issue timely 
requested confidentiality under section 552.024 and the cellular telephone numbers at issue 
are not paid for by a governmental body, (4) must withhold the e-mail addresses marked 
under section 552.137 of the Government Code, and (5) must release the remaining 
information at issue. However, in Open Records Letter No. 2012-17806 we noted the 
requestor had a right of access to some of the submitted information pursuant to 
section 552.023 of the Government Code. The current request involves a different requestor 
with no special right of access to the previous requestor's information that was released in 
the previous ruling. Thus, we tind the circumstances have changed, and the city may not rely 
on Open Records Letter No. 2012- 17806 as a previous determination in this instance. 
See Open Records Decision No. 673 (2001) (so long as law, facts , and circumstances on 
which prior ruling was based have not changed, first type of previous determination exists 
where requested information is precisely same information as was addressed in prior attorney 
general ruling, ruling is addressed to same governmental body, and ruling concludes that 
information is or is not excepted from disclosure). Accordingly, we will address your 
arguments against disclosure of the submitted information. 

Section 552.1 07( I) of the Government Code protects infornlation coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First , a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication must have been made "for the 
purpose offacilitating the rendition of professional legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(I). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. In re Tex. Farmers Ins. 
Exch., 990 S. W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 



Ms. Cara Leahy White - Page 3 

privilege does not apply if attorney acting ill a capacity other than that of attorney). 
Governmental attorneys otien act in capacities other than that of prolessionallegal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that a communication 
involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)( I). Thus, a governmental body 
must infonn this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a con.fidential communication, id, meaning it was "not intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission of 
the communication." Id. 503(a)(5). Whether a communication meets this delinition depends 
on the intent of the parties involved at the time the inlormation was communicated. 
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). 
Moreover, because the client may elect to waive the privilege at any time, a governmental 
body must explain that the confidentiality of a communication has been maintained. 
Section 552.107(1) generally excepts an entire communication that is demonstrated to be 
protected by the attorney-client privilege unless otherwise waived by the governmental body. 
See HlIie v. DeShazo , 922 S. W.2d 920, 923 (Tex. 1996) (privilege extends to entire 
communication, including facts contained therein). 

You state the information you have marked consists of a confidential communication made 
in furtherance of prolessional legal services rendered to the city. You state the 
communication was exchanged between a client representative of the city requesting legal 
advice and attorneys lor the city. You state this communication was intended to be 
confidential and that the confidentiality has been maintained. Based on your representations 
and our review, we find you have demonstrated the applicability of the attorney-client 
privilege to the information at issue. Accordingly, the city may withhold the inlonnation you 
have marked under section 552.1 07( I) of the Government Code. 

Section 552.10 I of the Government Code excepts from disclosure " infonnation considered 
to be confidential by law, either constitutional , statutory, or by judicial decision." 
Gov't Code § 552.10 I. Section 552.101 encompasses the doctrine of common-law privacy, 
which protects infornlation that (I) contains highly intimate or embarrassing facts , the 
publication of which would be highly objectionable to a reasonable person and (2) is not of 
legitimate concern to the public. Indlls. FOllnd. v. Tex. Indlls. Accident Bd. , 540 S.W.2d 668 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both elements of the 
test must be established. Id. at 681-82. 

In Ellen, the court addressed the applicability of the common-law privacy doctrine to files 
of an investigation of allegations of sexual harassment. The investigation files in Ellen 
contained individual witness statements, an affidavit by the individual accused of the 
misconduct responding to the allegations, and conclusions of the board of inquiry that 
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conducted the investigation. Ellen. 840 S.W.2d at 525. The court ordered the release of the 
affidavit of the person under investigation and the conclusions ofthe board of inquiry, stating 
that the public ' s interest was sufficiently served by the disclosure of such documents. Jd. 
In concluding, the Ellen court held "the public did not possess a legitimate interest in the 
identities of the individual witnesses, nor the details of their personal statements beyond what 
is contained in the documents that have been ordered released." Jd. 

Thus, if there is an adequate summary ofan investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, but the identities of the victims and 
witnesses of the alleged sexual harassment must be redacted, and their detailed statements 
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982). 
However, when no adequate summary exists, detailed statements regarding the allegations 
must be released, but the identities of witnesses and victims must still be redacted from the 
statements. We note that since common-law privacy does not protect information about a 
public employee's alleged misconduct on the job or complaints made about a public 
employee'sjob performance, the identity of the individual accused of sexual harassment is 
not protected from public disclosure. See Open Records Decision Nos. 438 (1986), 405 
(1983),230 (1979), 219 (1978). We note supervisors are generally not witnesses for 
purposes of Ellen, except where their statements appear in a non-supervisory context. 

The submitted information relates to an investigation into alleged sexual harassment. Upon 
review, we find this information does not contain an adequate summary of the alleged sexual 
harassment. Because there is no adequate summary of the investigation, any information 
pertaining to the sexual harassment investigation must generally be released. However, the 
information at issue contains the identifying information of the alleged sexual harassment 
victim and witnesses. Accordingly, the city must withhold the information you have marked 
in the remaining information, in addition to the information we have marked in the remaining 
information, under section 552.101 of the Government Code in conjunction with 
common-law privacy and the holding in Ellen. See 840 S.W.2d at 525. 

In summary, the city may withhold the information you have marked under section 552.107 
of the Government Code. The city must withhold the information you have marked, in 
addition to the information we have marked, under section 552.10 I of the Government Code 
in conjunction with common-law privacy and the holding in Ellell. The remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http ://\\ \\ \\ .oat!. ' Ia le. t.x .ll si(lpen/ i ndex llrl. ph p, 
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or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

K"hry, • M,,,; ~ U~ (; 
Assist:l'nt Attorney General 
Open Records Division 

KRM/bhf 

Ref: 10# 478122 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


