ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 11, 2013

Mr. S. Anthony Safi

For El Paso 1.S.D.

Mounce, Green, Myers, Safi, Paxson & Galatzan, P.C.
P.O. Box 1977

El Paso, Texas 79999-1977

OR2013-02382
Dear Mr. Safi:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 478520.

The El Paso Independent School District (the “district”), which you represent, received a
request for information related to investigations of the requestor since March of 2010. You
state the district is redacting some information pursuant to the Family Educational Rights and
Privacy Act (“FERPA”), section 1232g of title 20 of the United States Code.' You state the
district is providing some of the requested information to the requestor but claim some of the
submitted information is excepted from disclosure under sections 552.101 and 552.135 of

'The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attomey General's website:
http://www.oag.state.tx.us/open/2006072Susdoe.pdf.

PosT OFFICE BOx 12548, AUSTIN, TEXAs 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opporsunity Employer + Primted om Recycled Paper




Mr. S. Anthony Safi - Page 2

the Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.?

Section 552.135 of the Government Code provides the following:

(a) “Informer”” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

(c) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the student or
former student, or the legal guardian, or spouse of the student or
former student consents to disclosure of the student’s or former
student’s name; or

(2) if the informer is an employee or former employee who consents
to disclosure of the employee’s or former employee’s name; or

(3) if the informer planned, initiated, or participated in the possible
violation.

(d) Information excepted under Subsection (b) may be made available to a
law enforcement agency or prosecutor for official purposes of the agency or
prosecutor upon proper request made in compliance with applicable law and
procedure.

(e) This section does not infringe on or impair the confidentiality of
information considered to be confidential by law, whether it be constitutional,
statutory, or by judicial decision, including information excepted from the
requirements of Section 552.021.

Gov’t Code § 552.135. We note the legislature limited the protection of section 552.135 to
the identity of a person who reports a possible violation of civil, criminal, or regulatory law.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Additionally, individuals who provide information in the course of an investigation but do
not make the initial report are not informers for purposes of section 552.135. We also note
this section does not protect the identity of an individual who planned, initiated, or
participated in a possible violation of law. See id. § 552.135(c)(3). You inform us the
submitted information consists of the transcripts of witnesses to an investigation that we
understand the Texas Education Agency conducted. However, you do not inform us any of
these witnesses made the initial report of the violations of criminal, civil, or regulatory law
at issue in the investigation. It also appears one or more of these witnesses may have been
suspected of planning, initiating, or participating in the alleged violations. Thus, although
you seek to withhold the identifying information of these witnesses, upon review we find you
have not established the applicability of the section §52.135 to this information. Therefore,
the district may not withhold any of the submitted information from release on that ground.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The types of information considered intimate or embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found some kinds of medical information or information indicating
disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. E.g. Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Some of the submitted information is highly intimate or embarrassing
and is not of legitimate concern to the public. Therefore, the district must withhold this
information, which we have marked, under section 552.101 in conjunction with common-law
privacy.

Section 552.117(a)(1) of the Government Code may be applicable to some of the submitted
information.’> Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the
Government Code. Gov’t Code § 552.117(a)(1). Whether information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, the district may only withhold information

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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under section 552.117(a)(1) on behalf of current or former employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. Such information may not be withheld for individuals who did not
make a timely election. We have marked information that the district must withhold if
section 552.117(a)(1) applies.

To conclude, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
district must also withhold the information we have marked under section 5§52.117(a)(1) of
the Government Code if the employees at issue timely elected to withhold that information.
The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag. state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concemning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

James Az eshall
Assigtant Attorney General
Opé#h Records Division
JLC/akg

Ref: ID# 478520

Enc. Submitted documents

c: Requestor
(w/o enclosures)



