
February 14,2013 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Dick H. Gregg, III 
Counsel for the City of Kemah 
Gregg & Gregg, P.C. 
16055 Space Center Boulevard, Suite 150 
Houston, Texas 77062 

Dear Mr. Gregg: 

0R2013-02561 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 478748. 

The City of Kemah (the "city"), which you represent, received a request for information 
pertaining to communications between two named individuals during a specified time period. 
You state you have released some of the requested information to the requestor. You claim 
that some of the submitted information is not subject to the Act. We have considered your 
arguments and reviewed the submitted information. 

We address your contention some ofthe submitted information is not subject to the Act. The 
Act is applicable to "public information." See Gov't Code § 552.021. Section 552.002 of 
the Act provides that "public information" consists of "information that is collected, 
assembled, or maintained under a law or ordinance or in connection with the transaction of 
official business: (1) by a governmental body; or (2) for a governmental body and the 
governmental body owns the information or has a right of access to it." ld. § 552.002(a). 
Thus, virtually all information that is in a governmental body's physical possession 
constitutes public information that is subject to the Act. ld. § 552.002(a)(1); see also Open 
Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also encompasses 
information that a governmental body does not physically possess, if the information is 
collected, assembled, or maintained for the governmental body, and the governmental body 
owns the information or has a right of access to it. Gov't Code § 552.002(a)(2); see Open 
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Records Decision No. 462 at 4 (1987). Moreover, section 552.001 of the Act provides that 
it is the policy of this state that each person is entitled, unless otherwise expressly provided 
by law, at all times to complete information about the affairs of government and the official 
acts of public officials and employees. See Gov't Code § 552.001(a). 

We further note the characterization of information as "public information" under the Act 
is not dependent on whether the requested records are in the possession of an individual or 
whether a governmental body has a particular policy or procedure that establishes a 
governmental body's access to the information. See Open Records Decision No. 635 
at 3-4 (1995) (finding information does not fall outside definition of "public information" 
in Act merely because individual member of governmental body possesses information rather 
than governmental body as whole); see also Open Records Decision No. 425 (1985) 
(concluding, among other things, information sent to individual school trustees' homes was 
public information because it related to official business of governmental body) (overruled 
on other grounds by Open Records Decision No. 439 (1986». Furthermore, this office has 
found that information in a public official's personal e-mail account and home telephone 
records may be subject to the Act where the public official uses the personal e-mail account 
and home telephone records to conduct public business. See ORD 635 at 6-12 (appointment 
calendar owned by a public official or employee is subject to the Act when it is maintained 
by another public employee and used for public business). 

You assert the city did not collect, assemble, or maintain the information at issue pursuant 
to any law or ordinance nor did it have a right of access to the information, until it was 
voluntarily provided by an individual named in the request. You further state the e-mails in 
Exhibits B 1 and B2 and some of the e-mails in Exhibit B3 consist of personal e-mails that 
do not relate to the transaction of official city business. See Open Records Decision No. 635 
(1995) (statutory predecessor not applicable to personal information unrelated to official 
business and created or maintained by state employee involving de minimis use of state 
resources). Upon review of the information at issue, we agree the e-mails in Exhibits Bl and 
B2 and the e-mails we have marked in Exhibit B3 do not constitute "information that is 
collected, assembled, or maintained under a law or ordinance or in connection with the 
transaction of official business" by or for the city. See Gov't Code § 552.021. Thus, we 
conclude these e-mails are not subject to the Act and need not be released in response to this 
request. However, we find the remaining e-mails at issue in Exhibit B3 were created in 
connection with the transaction of official business of the city. Therefore, the remaining 
e-mails you seek to withhold constitute "public information" as defined by 
section 552.002(a) and are subject to the Act. 

We note portions of the information in Exhibit B3 are subject to section 552.137 of the 
Government Code, which excepts from disclosure "an e-mail address of a member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body" unless the member of the public consents to its release or the e-mail address is of a 
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type specifically excluded by subsection (C).I See id. § 552. 137(a)-(c). Section 552.137 is 
not applicable to an institutional e-mail address, an Internet website address, the general 
e-mail address of a business, an e-mail address of a person who has a contractual relationship 
with a governmental body, or an e-mail address maintained by a governmental entity for one 
of its officials or employees. See id. § 552.137( c). Therefore, the city must withhold the 
personal e-mail addresses we have marked in Exhibit B3 under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure.2 

Finally, we note some of the remaining information may be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id.; see Open Records Decision No. 109 (1975). Ifa member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member ofthe public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the e-mails in Exhibits Bl and B2 and the e-mails we have marked in Exhibit 
B3 are not subject to the Act and need not be released in response to this request. The city 
must withhold the personal e-mail addresses we have marked in Exhibit B3 under 
section 552.137 of the Government Code, unless the owners affirmatively consent to their 
public disclosure. The city must release the remaining information; however, any 
information protected by copyright may only be released in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 

2We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold certain categories of information, including e-mail addresses 
of members of the public under section 552.137 of the Government Code, without the necessity of requesting 
an attorney general decision. 



Mr. Dick H. Gregg, III - Page 4 

infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sarah Casterline 
Assistant Attorney General 
Open Records Division 

SEC/som 

Ref: ID# 478748 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


