ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 25, 2013

Ms. Cecilia Gamez

Crime Records Office

City of McAllen Police Department
P.O. Box 220

McAllen, Texas 78505-0220

OR2013-03075
Dear Ms. Gamez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned [D# 479605 (ORR# W010035-120412).

The McAllen Police Department (the “department™) received a request for four categories
of information regarding ADA compliance, including policies relating to the identification,
handling, and treatment of persons with hearing impairments. You state some of the
requested information either does not exist or the department does not maintain some of the
requested categories of information.! You claim that the submitted information is excepted
from disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information. We have also
received and considered comments from the requestor. See Gov’t Code § 552.304 (interested
party may submit comments stating why information should or should not be released).

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution ... if ... release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code

'We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos.605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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§ 552.108(b)(1); see City of Fort Worth v. Cornyn, 86 S.W.3d at 327 (Gov’t Code
§ 552.108(b)(1) protects information that, if released, would permit private citizens to
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate state laws). The statutory predecessor to
section 552.108(b)(1) protected information that would reveal law enforcement techniques.
See, e.g., Open Records Decision Nos. 531 (1989) (detailed use of force guidelines), 456
(1987) (information regarding location of off-duty police officers), 413 (1984) (sketch
showing security measures to be used at next execution). The statutory predecessor to
section 552.108(b)(1) was not applicable to generally known policies and procedures. See,
e.g.,Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, common-law rules, and
constitutional limitations on use of force not protected), 252 at 3 (1980) (governmental body
failed to indicate why investigative procedures and techniques requested were any different
from those commonly known).

You assert release of the department’s policy at issue would interfere with law enforcement
and would permit private citizens to anticipate weaknesses in the department, avoid
detection, and jeopardize officer safety. However, we note the information at issue pertains
to administrative requirements for effectively communicating with people who are deaf or
hard of hearing. Upon review of your arguments and the submitted information, we find you
have not established how release of this policy information would interfere with law
enforcement. Therefore, the department may not withhold any of the submitted information
under section 552.108(b)(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You also claim the submitted information is excepted from required
disclosure under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception. For many years, this office determined
section 552.101, in conjunction with the common-law right to privacy, protected information
from disclosure when *“‘special circumstances” exist in which the disclosure of information
would place an individual in imminent danger of physical harm. See, e.g., Open Records
Decision Nos. 169 (1977) (special circumstances required to protect information must be
more than mere desire for privacy or generalized fear of harassment or retribution), 123
(1976) (information protected by common-law right of privacyif disclosure presents tangible
physical danger). However, the Texas Supreme Court has held freedom from physical harm
does not fall under the common-law right to privacy. Tex. Dep 't of Pub. Safety v. Cox Tex.
Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 SW.3d 112 (Tex. 2011) (holding
“freedom from physical harm is an independent interest protected under law, untethered to
the right of privacy”). Instead, in Cox, the court recognized, for the first time, a separate
common-law physical safety exception to required disclosure that exists independent of the
common-law right to privacy. /d. at 118. Pursuant to this common-law physical safety
exception, “information may be withheld [from public release] if disclosure would create a
substantial threat of physical harm.” /d. In applying this new standard, the court noted
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“deference must be afforded” law enforcement experts regarding the probability of harm, but
further cautioned, “vague assertions of risk will not carry the day.” Id. at 119. You argue
the submitted information discloses “officer strategies, equipment and execution processes
that would place an officer in imminent threat of physical danger.” Upon review, we
conclude you have made only vague assertions of risk of harm that could result from the
disclosure of this information. Accordingly, the department may not withhold any of the
submitted information under section 552.101 of the Government Code in conjunction with
the common-law physical safety exception. As you raise no additional arguments against
disclosure, the department must release the submitted policy information to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at hitp://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

foery LU e
Vo,

Assistant Attorney General
Open Records Division

JWG/dls
Ref: ID# 479605
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(v Requestor
(w/o enclosures)




