ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 5, 2013

Mr. Dick H. Gregg, III

For the City of Kemah

Gregg & Gregg, P.C.

16055 Space Center Boulevard, Suite 150
Houston, Texas 77062

OR2013-05474

Dear Mr. Gregg:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 483206.

The City of Kemah (the “city”’), which you represent, received a request for eight categories
of information regarding transparency and the city council. We understand you to claim that
the-submitted information is excepted from disclosure under sections 552.101 and 552.108
of the Government Code.! We have considered your claims and reviewed the submitted
information. We have also received and considered comments from the requestor.
See Gov’t Code § 552.304 (interested third party may submit comment stating why
information should or should not be released).

Initially, the requestor asserts he was not timely notified of the city’s request for a ruling
from this office as required by section 552.301(d) of the Government Code. See id.
§ 552.301(d) (governmental body must provide requestor with copy of governmental body’s
written communication to attorney general asking for decision). Pursuant to section 552.302,
a governmental body’s failure to timely provide the requestor with a copy of its written
communication to this office results in the presumption that the information is public. We
note the city’s request for a decision to this office was timely submitted and shows it was
copied to the requestor. This office is unable to resolve disputes of fact in the open records
ruling process. Accordingly, we must rely upon the facts alleged to us by the governmental
body requesting our opinion, or upon those facts that are discernable from the documents

' Although you do not explicitly reference sections 552.101 or 552.108 of the Government Code in
your brief, we understand you to assert these exceptions based on your arguments.
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submitted for our inspection. See Open Records Decision No. 522 at 4 (1990). Based on the
submitted information, we find the city complied with the procedural requirements of
section 552.301(d) in copying the requestor on the correspondence requesting this ruling.

You state the submitted information “most likely is not responsive” to the request for
information. A governmental body must make a good faith effort to relate a request to
information held by the governmental body. See Open Records Decision No. 5671 at 8
(1990). Upon review, we find the submitted information to be responsive to the request. We
will therefore address your claims against disclosure of the submitted information.

Next, we note you have not submitted any information responsive to categories one, three,
four, five, six, seven, and eight of the request. To the extent information responsive to these
portions of the request existed on the date the city received the request, we assume you have
released it. See Open Records Decision No. 664 (2000) (if governmental body concludes
that no exceptions apply to requested information, it must release information as soon as
possible). If you have not released any such information, you must do so at this time.* See
Gov’t Code §§ 552.301(a), .302.

Section 552.108(a)(1) excepts from disclosure ‘[iJnformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Id. § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You explain that the submitted
information is a law enforcement record and the language on the document itself suggests
it should not be divulged. You further state the information at issue relates to “[a] matter
[that] may not be concluded.” However, you do not state the submitted information pertains
to any particular ongoing criminal investigation or prosecution. Furthermore, you have failed
to explain how release of the submitted information would interfere in some way with the
detection, investigation, or prosecution of crime. Therefore, you have not met your burden
under section 552.108(a)(1). Because you have failed to demonstrate the applicability of
section 552.108(a)(1), the city may not withhold any of the submitted information under
section 552.108(a)(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which

*We note the Act does not require a governmental body to release information that did not exist when
it received a request, create responsive information, or obtain information that is not held by the governmental
body or on its behalf. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San
Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type of information considered intimate or embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
Upon review, we find you have failed to demonstrate that any of the submitted information
is highly intimate or embarrassing and of no legitimate public interest. Accordingly, the city
may not withhold any of the submitted information under section 552.101 in conjunction
with common-law privacy. As you raise no further exceptions to disclosure, the city must
release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

ety L0 >

Jeffrey W. Giles :
Assistant Attorney General
Open Records Division
JWG/dls

Ref: ID# 483206

Enc. Submitted documents

c: Requestor
(w/o enclosures)




