GREG ABBOTT

May 3, 2013

Mr. Ronald J. Bounds

Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2013-07402
Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 486202.

The City of Corpus Christi (the “city”) received a request for all investigatory records
relating to the investigation and disciplinary action in six specified cases. You state you will
make some information available for inspection by the requestor. We understand the city
will redact information pursuant to sections 552.130, 552.136, 552.137, and 552.147' of the
Government Code, as well as Open Records Decision No. 684 (2009),2 and Open Records

'Section 552.136 of the Government Code permits a governmental body to redact the information
described in section 552.136(b) without the necessity of requesting a decision from this office. See Gov’t Code
§ 552.136(c)-(¢) (providing procedures for redaction of information). We note Open Records Decision No. 684
Is a previous determination to all governmental bodies authorizing them to withhold ten categories of
information, including an e-mail address of a member of the public under section 552.137 of the Government
Code, without the necessity of requesting an attorney general decision. Section 552.147(b) of the Government
Code authorizes a governmental body to redact a living person’s social security number from public release
without the necessity of requesting a decision from this office under the Act. Gov't Code § 552.147(b).

*As previously noted, Open Records Decision No. 684 is a previous determination to all governmental
bodies authorizing them to withhold certain categories of information without the necessity of requesting a
decision from this office.
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Letter Nos. 2011-16393 (2011)° and 2011-17207 (2011).* We note the city has redacted
license plate information under section 552.130 pursuant to Open Records Decision No. 684
(2009).> We understand the city has also redacted information in accordance with Open
Records Decision No. 670 (2001), which is a previous determination by this office
authorizing a governmental body to redact information subject to section 552.117(a)(2) of
the Government Code.® You claim the remaining portions of the submitted information are
excepted from disclosure under sections 552.101, 552.102, and 552.117 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision” and
encompasses information made confidential by statute. Gov’t Code § 552.101.
Section 552.101 encompasses section 550.065(b) of the Transportation Code, which states
that except as provided by subsection (c), accident reports are privileged and confidential.
See Transp. Code § 550.065. Section 550.065(c)(4) provides for the release of accident
reports to a person who provides two of the following three pieces of information: (1) date
of the accident; (2) name of any person involved in the accident; and (3) specific location of
the accident. /d. § 550.065(c)(4). The requestor has not provided the city with two of the
three requisite pieces of information specified by the statute. Accordingly, the city must
withhold the submitted CR-3 crash report you have marked under section 552.101 of the
Government Code in conjunction with section 550.065(b) of the Transportation Code.

*Open Records Letter No. 2011-16393 is a previous determination authorizing the city to withhold,
under section 552.101 of the Government Code in conjunction with section 772.318 of the Health and Safety
Code, the origination telephone numbers and addresses of 9-1-1 callers furnished to the city by a 9-1-1 service
supplier established in accordance with chapter 772 of the Health and Safety Code. See Open Records Decision
No. 673 (2001) (governmental body may rely on previous determination when elements of law, facts, and
circumstances have not changed, decision concludes specific, clearly delineated category of information is
excepted, and governmental body is explicitly informed it need not seek a decision from this office to withhold
information in response to future requests).

*Open Records Letter No. 2011-17207 authorizes the city to withhold an FBI number under
section 552.101 of the Government Code in conjunction with section 411.083 of the Government Code without
requesting a decision from this office.

*Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain categories of information, including Texas license plate numbers under
section 552.130 of the Government Code, without the necessity of requesting a decision from this office.

®Open Records Decision No. 670 allows a governmental body to withhold home addresses and
telephone numbers, personal cellular telephone numbers, personal pager numbers, social security numbers, and
family member information of peace officers under section 552.117(a)(2) of the Government Code without the
necessity of requesting an attorney general decision under section 552.301. ORD 670 at 6.
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Section 552.101 also encompasses information made confidential by other statutes, such as
section 143.090 of the Local Government Code. You state the City of Corpus Christi is a
civil service city under chapter 143 of the Local Government Code. Section 143.090
provides as follows:

A department, [the Fire Fighters’ and Police Officers’ Civil Service
Commission], or municipality may not release a photograph that depicts a
police officer unless:

(1) the officer has been charged with an offense by indictment or by
information;

(2) the officer is a party in a civil service hearing or a case before a
hearing examiner or in arbitration;

(3) the photograph is introduced as evidence in a judicial proceeding;
or

(4) the officer gives written consent to the release of the
photograph.

Local Gov’t Code § 143.090. You inform us the photograph you have marked depicts a city
police officer. You state the police officer depicted in this photograph has not provided the
city with written consent regarding the release of the photograph. You also state none of the
remaining exceptions under section 143.090 apply in this instance. Based on your
representations and our review, we conclude the city must withhold the photograph you have
marked under section 552.101 of the Government Code in conjunction with section 143.090
of the Local Government Code.

Section 552.101 also encompasses information protected by other statutes. Juvenile law
enforcement records relating to delinquent conduct or conduct indicating a need for
supervision that occurred on or after September 1, 1997 are confidential under
section 58.007(c) of the Family Code. Fam. Code § 51.03(a), (b) (defining “delinquent
conduct” and “conduct indicating a need for supervision”). Section 58.007 provides in
relevant part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate
from adult files and records;
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(2) if maintained electronically in the same computer
system as records or files relating to adults, be accessible
under controls that are separate and distinct from controls to
access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a
central state or federal depository, except as provided by
Subchapters B, D, and E.

Fam. Code § 58.007(c). For purposes of section 58.007(c), a “child” is a person ten years
of age or older and under seventeen years of age at the time of the reported conduct. See id.
§ 51.02(2). Upon review, we a portion of the submitted information involves a child
engaged in delinquent conduct that occurred after September 1, 1997. It does not appear that
any of the exceptions to confidentiality under section 58.007 apply in this instance.
Therefore, we find that the information we have marked is confidential under
section 58.007(c) of the Family Code and must be withheld under section 552.101 of the
Government Code.

Section 552.101 also encompasses information made confidential by the Medical Practice
Act (“MPA”), subtitle B oftitle 3 of the Occupations Code, which governs release of medical
records. See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in
relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002,.004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is
created as a result of a hospital stay, all the documents in the file referring to diagnosis and
treatment constitute physician-patient communications. Open Records Decision No. 546
(1990).
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Upon review, we find the information you have marked constitutes records of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that were created or are
maintained by a physician and information obtained from a patient’s medical records.
Accordingly, the city must withhold the medical records you have marked under
section 552.101 of the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both elements of the
test must be established. Id. at 681-82. The types of information considered intimate or
embarrassing by the Texas Supreme Court in /ndustrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. /d. at683. This office has also found that personal financial information not relating
to the financial transaction between an individual and a governmental body is excepted from
disclosure under common-law privacy. See Open Records Decision No. 600 (1992) (public
employee’s withholding allowance certificate, designation of beneficiary of employee’s
retirement benefits, direct deposit authorization, and employee’s decisions regarding
voluntary benefits programs, among others, protected under common-law privacy).

Generally, however, the public has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decision No. 562 at 10 (1990)
(personnel file information does not involve most intimate aspects of human affairs, but in
fact touches on matters of legitimate public concern). Information pertaining to the work
conduct and job performance of public employees is subject to a legitimate public interest
and, therefore, generally not protected from disclosure under common-law privacy. See
ORDs 470 (public employee’s job performance does not generally constitute employee’s
private affairs), 455 (public employee’s job performance or abilities generally not protected
by privacy), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation of public employee), 423 at 2 (scope of public employee
privacy is narrow).

Upon review, we conclude the information you have marked, and the additional information
we have marked, is highly intimate or embarrassing and not of legitimate public concern.
Therefore, the city must withhold the marked information under section 552.101 of the
Government Code in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
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personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336, 348 (Tex. 2010). Upon review, we find the city
must withhold the dates of birth that you have marked and indicated under section 552.102(a)
of the Government Code.

You seek to withhold portions of the submitted audio recordings under section 552.117.
Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024
or section 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. The submitted audio recordings include personal information pertaining
to city police officers. Accordingly, the city must withhold the information that you have
marked and indicated, in addition to the information that we have marked, under
section 552.117(a)(2) of the Government Code.

You claim the city lacks the technical capability to redact the dates of birth and the
section 552.117 information you indicated from the submitted audio recordings. However,
because the city had the ability to copy the submitted audio recordings in order to submit the
requested information for our review, we believe the city has the capability to produce a copy
of only the non-confidential portions of the submitted audio recordings. Therefore, we find
the city must withhold the information in the audio recordings that you have indicated under
sections 552.102 and 552.117 of the Government Code. The city must release the remaining
information in the audio recordings.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Id. § 552.130. Upon review, we find the city must withhold
the motor vehicle record information we have marked under section 552.130 of the
Government Code.

In summary, the city must withhold: (1) the CR-3 crash report you have marked under
section 552.101 of the Government Code in conjunction with section 550.065(b) of the
Transportation Code; (2) the photograph you have marked under section 552.101 of the
Government Code in conjunction with section 143.090 of the Local Government Code;
(3) the information we have marked under section 552.101 of the Government Code in

7“Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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conjunction with section 58.007 of the Family Code; (4) the medical records you have
marked under section 552.101 of the Government Code in conjunction with the MPA;
(5) the information you have marked, and the additional information we have marked, under
section 552.101 of the Government Code in conjunction with common-law privacy;
(6) the dates of birth that you have marked and indicated under section 552.102 of
the Government Code; (7) the information that you have marked and indicated, in addition
to the information that we have marked, under section 552.117(a)(2) of the Government
Code; and (8) the motor vehicle record information we have marked under section 552.130
of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

%%ﬁz/ 922@' L

Britni Fabian

Assistant Attorney General
Open Records Division
BF/dls

Ref: ID# 486202

Enc. Submitted documents

c: Requestor
(w/o enclosures)




