GREG ABBOTT

May 8, 2013

Mr. Stanton Strickland
Associate Commissioner

Legal Section

General Counsel Division
Texas Department of Insurance
P.O. Box 149104

Austin, Texas 78714-9104

OR2013-07659
Dear Mr. Strickland:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 486673 (TDI # 136288).

The Texas Department of Insurance, Division of Worker’s Compensation (the “division”)
received a request for all documents regarding the investigation conducted in regards to the
requestor’s client. You claim the requested information is excepted from disclosure under
sections 552.101, 552.103, 552.107, and 552.111 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.’

Initially, we note the submitted information contains a completed report that is subject to
section 552.022(a)(1) of the Government Code. Pursuant to section 552.022(a)(1),
completed investigations, reports, and evaluations are expressly public unless they are either
excepted under section 552.108 of the Government Code or confidential under the Act or
other law. Gov’t Code § 552.022(a)(1). Pursuant to section 552.022(a)(1), a completed
report is expressly public unless it is either excepted under 552.108 of the Government Code

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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or is made confidential under the Act or other law. You seek to withhold the information at
issue under sections 552.103, 552.107, and 552.111 of the Government Code. However,
these sections are discretionary exceptions and do not make information confidential under
the Act. See id § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 677 at 10 (2002) (attorney work product
privilege under Gov’t Code § 552.111 may be waived), 676 at 10-11 (2002) (attorney-client
privilege under Gov’t Code § 552.107(1) may be waived), 665 at 2 n.5 (discretionary
exceptions generally), 663 (1999) (governmental body may waive section 552.103).
Therefore, the completed report may not be withheld under section 552.103, section 552.107,
or section 552.111.

However, the Texas Supreme Court has held the Texas Rules of Evidence and the Texas
Rules of Civil Procedure are “other law” within the meaning of section 552.022. See In re
City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We will therefore consider your
assertion of the attorney-client privilege under rule 503 of the Texas Rules of Evidence and
the attorney work product privilege under Texas Rule of Civil Procedure 192.5 for the
information subject to section 552.022(a)(1). Additionally, because section 552.101 of the
Government Code makes information confidential under the Act, we will address its
applicability to the information subject to section 552.022(a)(1), as well as the remaining
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 402.092 of the Labor Code provides confidentiality and exceptions to confidentiality
for the investigation files of the division. Section 402.092 provides in relevant part:

(b) Information maintained in the investigation files of the division is
confidential and may not be disclosed except:

(1) in a criminal proceeding;

(2) in a hearing conducted by the division;

(3) on a judicial determination of good cause;

(4) to a governmental agency, political subdivision, or regulatory
body if the disclosure is necessary or proper for the enforcement of
the laws of this or another state or of the United States; or

'(5) to an insurance carrier if the investigation file relates directly to

a felony regarding workers’ compensation or to a claim in which
restitution is required to be paid to the insurance carrier.
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(c) Division investigation files are not open records for purposes of [the Act].

(d) Information in an investigation file that is information in or derived from
a claim file, or an employer injury report or occupational disease report, is
governed by the confidentiality provisions relating to that information.

Lab. Code § 402.092(b)-(d). For purposes of section 402.092, an investigation file is “any
information compiled or maintained by the division with respect to a division investigation
under this subtitle or other workers’ compensation law[, but] does not include information
or material acquired by the division that is relevant to an investigation by the insurance fraud
unit and subject to Section 701.151, Insurance Code.” Id. § 402.092(a).

You assert the submitted information consists of an investigation of an individual health care
provider by the Office of the Medical Advisor and the Medical Quality Review Panel under
section 413.0511 and 413.01512 of the Labor Code. Further, you state the submitted
information is not subject to the release provisions in sections 402.092,413.0511,413.513,
or 413.0514 of the Labor Code. Accordingly, we find the division must withhold the
submitted information under section 552.101 of the Government Code in conjunction with
section 402.092 of the Government Code. As our ruling is dispositive, we need not address
your remaining arguments against disclosure.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jw«-{\/ L“'H%“

Jennifer Luttrall
Assistant Attorney General
Open Records Division

JL/som
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Ref: ID# 486673
Enc. Submitted documents

c: Requestor
(w/o enclosures)



