GREG ABBOTT

May 10, 2013

Ms. Elizabeth Hanshaw Winn
Assistant County Attorney
Travis County Attorney’s Office
P.O. Box 1748

Austin, Texas 78767

OR2013-07757
Dear Ms. Winn;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 486970.

The Travis County Sheriff’s Office (the “sheriff’s office™) received a request for all
information pertaining to a specified internal affairs investigation. You claim the submitted
information is excepted from disclosure under section 552.101 of the Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, you acknowledge, and we agree, the sheriff’s office did not comply with its ten- or
fifteen business-day deadlines under section 552.301 of the Government Code in requesting
this decision. Gov’t Code § 552.301(b), (¢). Pursuant to section 552.302 of the Government
Code, a governmental body’s failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the information is public and must be
released unless the governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. Id. § 552.302; see also Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ). This statutory presumption can
generally be overcome when information is confidential by law or third-party interests are
at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Because
section 552.101 of the Government Code can provide a compelling reason for non-disclosure
under section 552.302, we will address your arguments under that exception.
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Next, we note you have submitted only a physical fitness evaluation, physical fitness
assessment sheet, and a one-page memorandum. To the extent any additional information
pertaining to the specified internal affairs case existed and was maintained by the sheriff’s
office on the date the sheriff’s office received the request for information, we presume the
sheriff’s office has released it. If not, the sheriff’s office must do so at this time. See Gov’t
Code §§ 552.301, .302; see also Open Records Decision No. 664 (2000) (if governmental
body concludes that no exceptions apply to the requested information, it must release the
information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential, such as the Americans with Disabilities Act of 1990 (the “ADA”), 42 U.S.C.
§§ 12101 et seq. Title I of the ADA requires information about the medical conditions and
medical histories of applicants or employees be (1) collected and maintained on separate
forms, (2) kept in separate medical files, and (3) treated as a confidential medical record.
Information obtained in the course of a “fitness for duty examination,” conducted to
determine whether an employee is still able to perform the essential functions of his or her
job, is to be treated as a confidential medical record as well. See 29 C.F.R. § 1630.14(c); see
also Open Records Decision No. 641 (1996). The federal Equal Employment Opportunity
Commission (the “EEOC”) has determined medical information for purposes of the ADA
includes “specific information about an individual’s disability and related functional
limitations, as well as general statements that an individual has a disability or that an ADA
reasonable accommodation has been provided for a particular individual.” See Letter from
Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel,
National Labor Relations Board, 3 (Oct. 1, 1997). Upon review, we find the sheriff’s office
must withhold the physical examination evaluation and assessment sheets we have marked
under section 552.101 in conjunction with the ADA.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. The types of information considered
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has found some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision No. 455
(1987) (information pertaining to prescription drugs, illnesses, operations, and physical
disabilities protected from disclosure). This office has also found personal financial
information not relating to a financial transaction between an individual and a governmental
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body is generally intimate or embarrassing. See generally Open Records Decision Nos. 600
at 9-10 (1992), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history), 523 (1989) (common-law privacy protects credit reports, financial
statements, and other personal financial information), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body protected under
common-law privacy). Whether the public’s interest in obtaining personal financial
information is sufficient to justify its disclosure must be determined on a case-by-case basis.
See ORD 373. However, there is a legitimate public interest in the essential facts about a
financial transaction between an individual and a governmental body. See ORD 545
(financial information pertaining to receipt of funds from governmental body or debts owed
to governmental body not protected by common-law privacy). Furthermore, this office has
found the public has a legitimate interest in information relating to applicants and employees
of governmental bodies and their employment qualifications and job performance, especially
where the applicant was seeking a position in law enforcement. See Open Records Decision
Nos. 562 at 10 (1990), 470 at 4 (1987) (public has legitimate interest in job qualifications and
performance of public employees), 444 (1986) (public has obvious interest in information
concerning qualifications and performance of government employees), 423 at 2 (1984)
(scope of public employee privacy is narrow), 405 at 2 (1983) (manner in which public
employee’s job was performed cannot be said to be of minimal public interest), 329 (1982)
(reasons for employee’s resignation ordinarily not private).

Generally, only highly intimate information that implicates the privacy of an individual is
withheld. However, in certain instances, where it is demonstrated that the requestor knows
the identity of the individual involved, as well as the nature of certain incidents, the entire
report must be withheld to protect the individual’s privacy. In this instance, although you
seek to withhold the submitted memorandum in its entirety, you have not demonstrated, nor
does it otherwise appear, this is a situation in which the memorandum must be withheld in
its entirety on the basis of common-law privacy. However, we note portions of the
memorandum are highly intimate or embarrassing and of no legitimate public concern.
Accordingly, the sheriff’s office must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. We find you have failed to
demonstrate any of the remaining information is highly intimate or embarrassing and not of
legitimate public concern; thus, the sheriff’s office may not withhold any of the remaining
information under section 552.101 on this basis.

We note portions of the remaining information may be subject to section 552.117 of the
Government Code.' Section 552.117(a)(2) of the Government Code excepts from public
disclosure the current and former home addresses and telephone numbers, emergency contact

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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information, social security number, and family member information of a peace officer,
regardless of whether the peace officer made an election under section 552.024 or
section 552.1175 of the Government Code to keep such information confidential.
Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 of the Code of Criminal Procedure. We note section 552.117 is not applicable
to a former spouse or the fact that a governmental employee has been divorced. Accordingly,
if the individual whose information we have marked is still a licensed peace officer, the
sheriff’s office must withhold the information we have marked under section 552.117(a)(2).

Ifthe individual concerned is no longer a licensed peace officer, the marked information may
be protected by section 552.117(a)(1) of the Government Code. Section 552.117(a)(1)
excepts from disclosure the home addresses and telephone numbers, emergency contact
information, social security numbers, and family member information of current or former
officials employees of a governmental body who request that this information be kept
confidential under section 552.024 of the Government Code. Id. § 552.117(a)(1). Whether
a particular piece of information is protected by section 552.117(a)(1) must be determined
at the time the request for it is made. See Open Records Decision No. 530 at 5 (1989).
Therefore, a governmental body must withhold information under section 552.117 on behalf
of a current or former employee only if the individual made a request for confidentiality
under section 552.024 prior to the date on which the request for this information was made.
Accordingly, if the individual whose information is at issue timely requested confidentiality
pursuant to section 552.024, the information we have marked under section 552.117 must
be withheld under section 552.117(a)(1). The sheriff’s office may not withhold the marked
information under section 552.117(a)(1) if the individual did not make a timely election to
keep the information confidential.

In summary, the sheriff’s office must withhold (1) the information we have marked under
section 552.101 of the Government Code in conjunction with the ADA; (2) the information
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy; (3) the information we have marked under section 552.117(a)(2) of
the Government Code if the individual whose information we have marked is still a licensed
peace officer; and (4) the information we have marked under section 552.117(a)(1) of the
Government Code if the individual whose information is at issue timely requested
confidentiality pursuant to section 552.024 of the Government Code. The sheriff’s office
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
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(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Vimobanz L

Lindsay E. Hale

Assistant Attorney-General
Open Records Division
LEH/tch

Ref: ID# 486970

Enc. Submitted documents

c: Requestor
(w/o enclosures)




