ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 20, 2013

Ms. Elizabeth Hanshaw Winn
Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767-1748

OR2013-08389
Dear Ms. Winn:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 487795.

The Travis County Sheriff’s Office (the “sheriff’s office™) received a request for all records
in the employee development file of a specified sheriff’s office employee. You claim some
of the submitted information is excepted from disclosure under sections 552.101 and 552.137
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This exception encompasses information that other statutes make
confidential. Youclaim section 552.101 in conjunction with the Americans with Disabilities
Act of 1990 (the “ADA”). See 42 U.S.C. §§ 12101 et seq. Title I of the ADA requires
information about the medical conditions and medical histories of applicants or employees
be (1) collected and maintained on separate forms, (2) kept in separate medical files,
and (3) treated as a confidential medical record. Information obtained in the course of a
“fitness for duty examination,” conducted to determine whether an employee is still able to
perform the essential functions of his or her job, is to be treated as a confidential medical
record as well. See 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
The federal Equal Employment Opportunity Commission (the “EEOC”) has determined
medical information for purposes of the ADA includes “specific information about an
individual’s disability and related functional limitations, as well as general statements that
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an individual has a disability or that an ADA reasonable accommodation has been provided
for a particular individual.” See Letter from Ellen J. Vargyas, Legal Counsel,
EEOC, to Barry Kearney, Associate General Counsel, National Labor Relations
Board, 3 (Oct. 1, 1997). Although you contend some of the submitted information is
confidential under the ADA, we find you have not demonstrated any of the information falls
within the scope of federal law. See Ballardv. Healthsouth Corp., 147 F. Supp. 2d 529, 534
(N.D. Tex. 2001) (information not confidential under ADA when not obtained by an
employer as a result of job-related medical examination); Wiggins v. DaVita Tidewater,
LLC, 451 F. Supp.2d 789, 801-02 (E.D. Va. 2006) (information not confidential as medical
information under ADA if not obtained as part of employee health program or from medical
examinations conducted at employer’s direction). We therefore conclude the sheriff’s office
may not withhold any of the submitted information under section 552.101 of the Government
Code in conjunction with the ADA.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(the “MPA™), subtitle B of title 3 of the Occupations Code, which provides confidentiality
for medical records. Section 159.002 of the MPA provides, in part, the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded the protection afforded
by section 159.002 extends only to records created by either a physician or someone under
the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). Upon review, we find the information we have marked consists of
medical records subject to the MPA. Therefore, the sheriff’s office must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
the MPA. However, we find none of the remaining information consists of medical records
or information obtained from medical records. Accordingly, the sheriff’s office may not
withhold any of the remaining information under section 552.101 on the basis of the MPA.

Section 552.101 of the Government Code also encompasses former section 51.14 of the
Family Code. Prior to its repeal by the Seventy-fourth Legislature, former section 51.14(d)
provided for the confidentiality of juvenile law enforcement records. Law enforcement
records pertaining to conduct occurring before January 1, 1996, are governed by former
section 51.14(d), which was continued in effect for that purpose. Actof May 27, 1995, 74th
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Leg.,R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591. Upon review, we find none of
the submitted information constitutes juvenile law enforcement records for purposes of
former section 51.14. Therefore, the sheriff’s office may not withhold any of the submitted
information under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be established. Id. at 681-82. The type of information
considered highly intimate or embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. This office has found some
kinds of medical information or information indicating disabilities or specific illnesses are
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). This office has also
held common-law privacy protects the identifying information of juvenile offenders.
See Open Records Decision No. 394 (1983); ¢f. Fam. Code § 58.007(c). Upon review, we
find the information we have marked is highly intimate or embarrassing and of no legitimate
concern to the public. Accordingly, the sheriff’s office must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with common-
law privacy. However, we find none of the remaining information is highly intimate or
embarrassing and of no legitimate public interest. Accordingly, none of the remaining
information may be withheld under section 552.101 of the Government Code on the basis
of common-law privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with a
governmental body,” unless the owner of the e-mail address consents to its release
or the e-mail address falls within the scope of section 552.137(c). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 is not applicable to the work e-mail address of an
employee of a governmental body because such an address is not that of the employee as a
“member of the public” but is instead the address of the individual as a government
employee. Upon review, we find the sheriff’s office must withhold the personal e-mail
address we have marked under section 552.137 of the Government Code, unless the owner
affirmatively consents to its public disclosure. However, we find none of the remaining
information consists of e-mail addresses of members of the public. Accordingly, none of the
remaining information may be withheld under section 552.137 of the Government Code.
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We note some of the remaining information is subject to sections 552.102, 552.117,
552.1175, and 552.130 of the Government Code.! Section 552.102 of the Government Code
excepts from disclosure “information in a personnel file, the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy.” Id. § 552.102(a). The Texas
Supreme Court held section 552.102(a) excepts from disclosure the dates of birth of state
employees in the payroll database of the Texas Comptroller of Public Accounts.
Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010).
Upon review, we find the sheriff’s office must withhold the birth date of the sheriff’s office
employee we have marked under section 552.102 of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 of
the Government Code or section 552.1175 of the Government Code.> Gov’t Code
§ 552.117(a)(2). We note section 552.117(a)(2) also encompasses a peace officer’s cellular
telephone or pager number, unless the cellular or pager service is paid for by a governmental
body. See Open Records Decision No. 506 at 5-7 (1988) (statutory predecessor to
section 552.117 not applicable to cellular telephone numbers provided and paid for by
governmental body and intended for official use). Therefore, the sheriff’s office must
withhold the information we have marked under section 552.117(a)(2) of the Government
Code; however, the sheriff’s office must withhold the marked cellular telephone and pager
numbers only if a governmental body did not pay for the service.’

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See Gov’t Code § 552.1175. Section 552.1175 applies, in part, to “peace officers as defined
by Article 2.12, Code of Criminal Procedure.” Id. § 552.1175(a)(1). Upon review, we find
some of the submitted information pertains to a peace officer not employed by the sheriff’s
office. Therefore, if the peace officer at issue elects to restrict access to the marked

'The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

*‘Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.

*We note Open Records Decision No. 670 (2001) authorizes all governmental bodies to withhold the
current and former home addresses and telephone numbers, personal cellular telephone and pager numbers,
social security numbers, and family member information of peace officers under section 552.117(a)(2) of the
Government Code without the necessity of requesting an attorney general decision. ORD 670 at 6.
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information in accordance with section 552.1175(b), the sheriff’s office must withhold the
information we have marked under section 552.1175 of the Government Code.*

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Id. § 552.130. Upon review, we find the sheriff’s office must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code.”

In summary, the sheriff’s office must withhold the following: (1) the information we have
marked under section 552.101 ofthe Government Code in conjunction with the MPA; (2) the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy; (3) the personal e-mail address we have marked under
section 552.137 of the Government Code, unless the owner affirmatively consents to its
public disclosure; (4) the birth date of the sheriff’s office employee we have marked under
section 552.102 of the Government Code; (5) the information we have marked under
section 552.117(a)(2) of the Government Code; however, the sheriff’s office must withhold
the marked cellular telephone and pager numbers only if a governmental body did not pay
for the service; (6) the information we have marked under section 552.1175 of the
Government Code, if the peace officer at issue elects to restrict access to the information in
accordance with section 552.1175(b); and (7) the motor vehicle record information we have
marked under section 552.130 of the Government Code. The sheriff’s office must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*We note, regardless of the applicability of sections 552.117(a)(2) and 552.1175, section 552.147(b)
of the Government Code authorizes a governmental body to redact a living persons social security number from
public release without the necessity of requesting a decision from this office under the Act. See Gov’t Code
§ 552.147(b). Additionally, we note section 552.1175(f) of the Government Code authorizes a governmental
body to redact under section 552.1175(b), without the necessity of requesting a decision from this office, the
home addresses and telephone numbers, emergency contact information, social security number, and family
member information of a peace office as defined by article 2.12 of the Code of Criminal Procedure who
properly elects to keep this information confidential. See id. § 552.1175(b), (f).

*We note section 552.130(c) of the Government Code authorizes a governmental body to redact,
without the necessity of requesting a decision from this office, the motor vehicle record information described
in subsections 552.130(a)(1) and (a)(3). See Gov’t Code § 552.130(c); see also id. § 552.130(d)-(e) (requestor
may appeal governmental body’s decision to withhold information under section 552.130(c) to attorney general
and governmental body withholding information pursuant to section 552.130(c) must provide certain notice to
requestor). Additionally, Open Records Decision No. 684 (2009) is a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including Texas license plate
numbers under section 552.130 ofthe Government Code, without the necessity of requesting an attorney general
decision.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, U
Kathryn/R. Mattingly
Assistaht Attorney General

Open Records Division

KRM/bhf
Ref: ID# 487795
Enc. Submitted documents

c: Requestor
(w/o enclosures)




