GREG ABBOTT

May 22, 2013

Mr. Charles Galindo Jr.

Assistant Attorney General

Assistant Public Information Coordinator
General Counsel Division

Office of the Attorney General

P.O. Box 12548

Austin, Texas 78711-2548

OR2013-08535
Dear Mr. Galindo:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code, the Public Information Act (the “Act”). Your request
was assigned ID# 488114 (PIR No. 13-35675).

The Office of the Attorney General (the “OAG”) received a request for the responses,
including Pricing Submission Forms, bidders submitted in response to Bid Reference
No. 302-0-0072, “dated June or July 2009.” The OAG takes no position as to disclosure of
the information. Rather, because release of the information may implicate the proprietary
interests of the respondents, the OAG notified the bidders of the request and of their right to
submit arguments to this office as to why their information should not be released. Gov’t
Code § 552.305(d) (permitting third party with proprietary interest to submit to attorney
general reasons why requested information should not be released); see also Open Records
Decision No. 542 (1990) (determining statutory predecessor to Gov’t Code § 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under Act in certain circumstances). We will consider the
responding third parties’ comments, and we have also received and considered the
requestor’s comments. See Gov’t Code § 552.304 (interested party may submit written
comments regarding availability of requested information).
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An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why information relating to that party should be withheld from public disclosure. See
id. § 552.305(d)(2)(B). As of the date of this letter, Merrill Corporation (“Merrill”),
Chandler & Company, LL.C (“Chandler”), Esquire Deposition Solutions, LLC (“Esquire”),
and Integrity Legal Support Solutions (“Integrity”’) have submitted arguments to protect their
information. Because the remaining bidders have not submitted to this office any reasons
explaining why their information should not be released, we have no basis to conclude
release of the information will harm their proprietary interests. See id. § 552.110; Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3 (1990). Accordingly, the OAG may not withhold the information
of bidders who have not submitted arguments to this office based on any proprietary interests
they may have.

Merrrill, Chandler, Esquire, and Integrity argue their pricing information is excepted from
public disclosure under section 552.110 of the Government Code. We note the Pricing
Submission Forms are subject to previous requests for information. In responding to the
prior requests, the OAG notified these four companies of the requests pursuant to
section 552.305. As a result of the prior requests, this office issued Open Records Letter
Nos. 2009-17515 (2009) and 2010-03505 (2010), which concluded the OAG must withhold
the forms submitted by Merrill and Chandler under section 552.110(b) of the Government
Code and release the other companies’ forms. With respect to the information pertaining to
Merrill and Chandler, we have no indication there has been any change in the law, facts, or
circumstances on which the previous ruling was based. Accordingly, we conclude the OAG
must rely on Open Records Letter No. 2009-17515 as a previous determination. See Open
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure).

We note although the OAG notified Esquire of the request for its information pursuant to
section 552.305 of the Government Code in Open Records Letter No. 2009-17515, Esquire
did not submit comments in response to the request at issue in the previous ruling. Further,
although Integrity submitted arguments in Open Records Letter No. 2010-03505, we found
it failed to demonstrate the applicability of section 552.110(b) of the Government Code to
its pricing information. Accordingly, we determined in our previous rulings the OAG must
release Esquire’s and Integrity’s pricing information. Section 552.007 of the Government
Code provides if a governmental body voluntarily releases information to any member of the
public, the governmental body may not withhold such information from further disclosure,
unless its public release is expressly prohibited by law or the information is confidential by
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law. See Gov’t Code § 552.007; Open Records Decision No. 518 at 3 (1989); see also Open
Records Decision No. 400 (1983) (governmental body may waive right to claim permissive
exceptions to disclosure under the Act, but it may not disclose information made confidential
by law). Accordingly, pursuant to section 552.007, the OAG may not now withhold the
previously released information, unless its release is expressly prohibited by law or the
information is confidential by law. In this instance, Esquire has submitted arguments to our
office. Moreover, Integrity has submitted further arguments against release of information
that was not withheld in the previous ruling. Esquire claims its pricing information is
excepted from disclosure under sections 552.104 and 552.110 of the Government Code and
Integrity claims all of its proposal is excepted under sections 552.104 and 552.110. Section
552.104 is a discretionary exception that protects a governmental body’s interest and does
not make information confidential. See Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions in general), 663 at 5 (1999) (untimely request for decision resulted
in waiver of discretionary exceptions), 592 (1991) (governmental body may waive statutory
predecessor to section 552.104). Thus, the OAG may not withhold Esquire’s and Integrity’s
pricing information under section 552.104. However, section 552.110 does make
information confidential under the Act. Therefore, because circumstances have changed with
respect to Esquire’s and Integrity’s pricing information, the OAG may not rely upon the
prior rulings as previous determinations for their pricing information, and we will address
their arguments against release of their pricing information under section 552.110. We will
also consider Integrity’s section 552.110 assertion for the rest of its proposal.

Section 552.110 protects (1) trade secrets and (2) commercial or financial information the
disclosure of which would cause substantial competitive harm to the person from whom the
information was obtained. See Gov’t Code § 552.110(a)-(b). Section 552.110(a) protects
trade secrets obtained from a person and privileged or confidential by statute or judicial
decision. Id. § 552.110(a). The Texas Supreme Court has adopted the definition of trade
secret from section 757 of the Restatement of Torts, which holds a trade secret to be:

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not
simply information as to single or ephemeral events in the conduct of the
business . ... A trade secret is a process or device for continuous use in the
operation of the business. . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade
secret, this office considers the Restatement’s definition of trade secret as well as the
Restatement’s list of six trade secret factors.! RESTATEMENT OF TORTS § 757 cmt. b. This
office must accept a claim that information subject to the Act is excepted as a trade secret
if a prima facie case for the exception is made and no argument is submitted that rebuts the
claim as a matter of law. See ORD 552 at 5. However, we cannot conclude
section 552.110(a) is applicable unless it has been shown the information meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983). We note pricing information
pertaining to a particular contract is generally not a trade secret because it is “simply
information as to single or ephemeral events in the conduct of the business,” rather than “a
process or device for continuous use in the operation of the business.” RESTATEMENT OF
TORTS § 757 cmt. b; see also Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 255
(1980), 232 (1979), 217 (1978).

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. /d.; see also Open Records Decision No. 661
at 5 (1999).

As mentioned above, Esquire’s and Integrity’s pricing information were the subject of Open
Records Letter Nos. 2009-17515 and 2010-03505. In the prior rulings, the OAG notified
Esquire and Integrity pursuant to section 552.305, and Esquire failed to submit any
arguments that its information was excepted from disclosure under the Act. Further, we held
Integrity’s pricing information is not excepted under section 552.110(b). Since the issuance
of the previous rulings, neither Esquire nor Integrity disputed this office’s conclusions

'The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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regarding the release of their pricing information, and we presume the OAG has released the
information in accordance with these rulings. In this regard, we find neither Esquire nor
Integrity has taken any measures to protect their information in order for this office to
conclude the information now either qualifies as a trade secret or commercial or financial
information, the release of which would cause Esquire or Integrity substantial harm.
See Gov’t Code § 552.110; RESTATEMENT OF TORTS § 757 cmt. b; see also ORDs 661, 319
at2,306 at 2,255 at 2. Accordingly, we conclude the OAG may not withhold Esquire’s and
Integrity’s pricing information under section 552.110 of the Government Code.

Furthermore, only Integrity “objects to the release of all requested information under
section[] . . . 552.110(a)-(b).” Although Integrity asserts section 552.110 for all of its
information, it has provided arguments to withhold its pricing information only. Thus,
Integrity failed to demonstrate the applicability of section 552.110 to the rest of its
information. Hence, the OAG may not withhold Integrity’s remaining information under
section 552.110.

Integrity also asserts section 552.104 of the Government Code excepts its remaining
information from public disclosure. Section 552.104 protects the interests of governmental
bodies, not third parties. Open Records Decision No. 592 (1991). As the OAG does not
raise section 552.104, this section is not applicable to the remainder of Integrity’s proposal.
Id. (Gov’t Code § 552.104 may be waived by governmental body). The OAG may not
withhold Integrity’s information under section 552.104.

Lastly, we note the information includes information made confidential by section 552.130
of the Government Code. Section 552.130(a)(2) excepts from disclosure information
relating to a motor vehicle title or registration issued by an agency of this state or another
state or country. Gov’t Code § 552.130(a)(2). The OAG must withhold the vehicle
identification numbers found on page 127 of the document entitled “13-35675.pdf” pursuant
to section 552.130(a)(2).

In summary, the OAG must comply with Open Records Letter No. 2009-17515 as to the
Pricing Submission Forms submitted by Merrill and Chandler and must withhold the vehicle
identification numbers found on page 127 of the document entitled “13-35675.pdf” pursuant
to section 552.130(a)(2). The OAG must release the remainder.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
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at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free, at (888) 672-6787.

Sincerely,

o

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/sdk
Ref: ID#488114
Enc: Submitted documents

c: Requestor
(w/o enclosures)

Mr. Kevin S. Chandler
Chandler & Company, LL.C
5418 Wooldridge Road
Corpus Christi, Texas 78413
(w/o enclosures)

Mr. Chris Schultz

Counsel to Integrity

Cirkiel & Associates

1901 East Palm Valley Boulevard
Round Rock, Texas 78664

(w/o enclosures)

Mr. Thomas J. Irby
AcuScribe Court Reporters
1601 Rio Grande, Suite 443
Austin, Texas 78701

(w/o enclosures)

Mr. Jim Buffington

Merrill Corporation

100 Crescent Court, Suite 1400
Dallas, Texas 75201

(w/o enclosures)

Ms. Melanie Jakis

Esquire Deposition Solutions, LL.C
Suite 1200

311 West Monroe Street

Chicago, Illinois 60606

(w/o enclosures)

Ms. Vickie MacNaughton King

Sunbelt Reporting & Litigation Services
655 West Loop South, Suite 580
Bellaire, Texas 77401

(w/o enclosures)
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Ms. Alicia Smith

Innovative Legal Solutions, Inc.
440 Louisiana, Suite 1100
Houston, Texas 77002

(w/o enclosures)

Ms. Debra Crabtree

Advantage Records Company
15621 Blue Ash Drive, Suite 170
Houston, Texas 77090

(w/o enclosures)

Ms. Lisa Goucher

HG Litigation Services

2501 Oak Lawn Avenue, Suite 600
Dallas, Texas 75219

(w/o enclosures)

Mr. Craig Myatt

Caprock Court Reporting
1112 Texas Avenue, Suite 200
Lubbock, Texas 79401

(w/o enclosures)

Ms. Margaret Guevara
Complex Legal Services, Inc.
3200 Cherry Ridge, Suite B-207
San Antonio, Texas 78230

(w/o enclosures)

Ms. Alice L. Farrack

Carol Davis Reporting, Records &
Video, Inc.

7838 Hillmont

Houston, Texas 77040

(w/o enclosures)

Mr. Brannon Rasberry

Express Records Retrieval Service
5862 Cromo Drive

El Paso, Texas 79912

(w/o enclosures)

Mr. Jeff Glover

Discovery Resources GS Services, Inc.
1511 West 34" Street

Houston, Texas 77018

(w/o enclosures)

Ms. Laurie Messina

Nell McCallum & Associates, Inc.
2615 Calder, Suite 111

Beaumont, Texas 77702

{(w/o enclosures)

Ms. Tiffany Pino Cruse

Advanced Court Reporting Services
5868A1 Westheimer #621

Houston, Texas 77057

{(w/o enclosures)

Ms. Karen Richcreek
Atkinson-Baker, Inc.

500 North Brand Boulevard, 3™ Floor
Glendale, California 91203

(w/o enclosures)

Ms. Ginny McCluskey

Ak/Ret Reporting, Records & Video, Inc.
555 North Carancahua, Suite 880

Corpus Christi, Texas 78478

(w/o enclosures)

Ms. Cynthia Vohlken

Vohlken & Associates

100 East Whitestone Boulevard
Suite 148-327

Cedar Park, Texas 78613-6902
(w/o enclosures)

Ms. Julie Walker

Fredericks Reporting & Litigation Services
7800 Shoal Creek Boulevard #200W
Austin, Texas 78757

(w/o enclosures)
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Ms. Gretchen Shore
P.O. Box 1789
Longview, Texas 75606
(w/o enclosures)

Ms. Kim Tindall

Kim Tindall & Associates, Inc.

645 Lockhill Selma Road
San Antonio, Texas 78216
(w/o enclosures)

Mr. Ken Owen

Ken Owen & Associates, L.P.
801 West Avenue

Austin, Texas 78701

(w/o enclosures)

Ms. Elise Titus

Quest Record & Reporting
3720 Canton, Suite 200
Dallas, Texas 75226

(w/o enclosures)

Ms. Christin Kirby
Stratos Legal Services

1001 West Loop South, Suite 809

Houston, Texas 77027
(w/o enclosures)

Associated Court Reporters of El Paso

221 North Kansas, Suite 505
El Paso, Texas 79901
(w/o enclosures)

Federal Court Reporters of San Antonio
10100 Reunion Place, Suite 660

San Antonio, Texas 78216

(wl/o enclosures)

Ms. Kathy Hoffman
Hoffman Reporting & Video
206 East Locust Street

San Antonio, Texas 78212
(w/o enclosures)

Mr. Derrick Zett

U.S. Legal Support, Inc.

363 North Sam Houston Pkwy East #900
Houston, Texas 77060

(w/o enclosures)

Ms. Melissa Fisher

Marion Ward & Associates, LLC

6440 North Central Expressway, Suite 410
Dallas, Texas 75206

(w/o enclosures)

Ms. Deborah Gates

Team Legal

13100 Wortham Court #140
Houston, Texas 77065

(w/o enclosures)




