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May 29,2013 

Ms. Ellen H. Spalding 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for Eanes Independent School District 
Rogers, Morris & Grover, LLP 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

Dear Ms. Spalding: 

0R2013-08920 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 489544 (PIR# 3493). 

The Eanes Independent School District (the "district"), which you represent, received a 
request for a map of every location an automated external defibrillator is located on all 
district property. You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552.103 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted representative sample of information.l We have also 
received and considered comments from the requestor. See Gov't Code § 552.304 (interested 
party may submit comments stating why information should or should not be released). 

Initially, we note some of the submitted information, which we have marked, is not 
responsive to the request because it does not consist of a map. This decision does not 
address the public availability of the non-responsive information and that information need 
not be released in response to the present request. 

Section 552.103 of the Government Code provides in relevant part as follows: 

IWe assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Id § 552.1 03( a), (c). A governmental body has the burden of providing relevant facts and 
documents to show section 552.103(a) is applicable in a particular situation. The test for 
meeting this burden is a showing that (1) litigation was pending or reasonably anticipated on 
the date the governmental body received the request for information, and (2) the information 
at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found, 958 
S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 
S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open Records 
Decision No. 551 at 4 (1990). A governmental body must meet both prongs of this test for 
information to be excepted under section 552.l03(a). See ORD 551. 

This office has long held "litigation," for purposes of section 552.103, includes 
"contested cases" conducted in a quasi-judicial forum. See Open Records Decision 
Nos. 474 (1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an 
administrative proceeding is conducted in a quasi-judicial forum, some of the factors this 
office considers are whether the administrative proceeding provides for discovery, evidence 
to be heard, factual questions to be resolved, the making of a record, and whether the 
proceeding is an adjudicative forum offirstjurisdiction with appellate review ofthe resulting 
decision without a re-adjudication of fact questions. See Open Records Decision 
No. 588 (1991). 

Whether litigation is reasonably anticipated must be determined on a case-by-case basis. 
See Open Records Decision No. 452 at 4 (1986). To establish litigation is reasonably 
anticipated, a governmental body must provide this office with "concrete evidence showing 
that the claim that litigation may ensue is more than mere conjecture." Id. Concrete 
evidence to support a claim litigation is reasonably anticipated may include, for example, the 
governmental body's receipt of a letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party. See Open Records Decision 
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realistically contemplated"). In addition, this office has concluded litigation was reasonably 
anticipated when the potential opposing party hired an attorney who made a demand for 
disputed payments and threatened to sue if the payments were not made promptly, or when 
an individual threatened to sue on several occasions and hired an attorney. See Open 
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Records Decision Nos. 346 (1982), 288 (1981). On the other hand, this office has 
determined if an individual publicly threatens to bring suit against a governmental body, but 
does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential 
opposing party has hired an attorney who makes a request for information does not establish 
litigation is reasonably anticipated. See Open Records Decision No. 361 (1983). 

You first assert litigation against the district is currently pending or is reasonably anticipated 
because prior to the district's receipt of the instant request for information, the requestor filed 
internal grievances with the district. You state complaints filed with the district are 
"litigation" in that the district follows administrative procedures in handling such disputes. 
You explain under the district's grievance policy, the grievant proceeds through a three-level 
process wherein hearing officers hear the complaint at level one and level two, and the 
district's board of trustees (the "board") hears the grievance if the grievant appeals to level 
three. You state the grievant is allowed to be represented by counsel, present favorable 
evidence to the district, and present witnesses to testify on the grievant's behalf. Based on 
your representations, we find you have demonstrated the district's administrative procedures 
for grievances are conducted in a quasi-judicial forum, and thus, constitute litigation for 
purposes of section 552.103. You inform us the board heard the requestor's complaint on 
March 5,2013, prior to the district's receipt of the instant litigation. You contend, however, 
litigation is pending or reasonably anticipated in this matter because the statute oflimitations 
for the requestor to file an appeal to the Commissioner of Education has not yet run. 
However, because an appeal has not been filed, we find you have not demonstrated the 
district is a party to pending or anticipated litigation based on the district's grievance 
hearings. 

You also explain the requestor has filed complaints with the State Bar of Texas against three 
attorneys associated with the district. You have not explained how complaints filed with the 
State Bar of Texas are litigation for the purposes of section 552.1 03. You also have not 
explained how the district is a party to any litigation involving the State Bar of Texas 
complaints. Finally, you have provided an email dated March 7, 2013, in which the 
requestor accuses the district oflibel and slander. You state the district interprets this e-mail 
to be a threat oflitigation. However, upon review of your arguments, you have not provided 
this office with evidence the requestor had taken any objective steps toward filing a lawsuit 
prior to the date the district received the instant request for information. See Gov't Code 
§ 552.301(e)(1)(A); ORD 331. Thus, based on your representations and our review, we find 
you have failed to demonstrate litigation was pending or reasonably anticipated on the date 
the district received the request for information. Therefore, the district may not withhold any 
portion of the responsive information under section 552.103 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses information that is made confidential by other 
statutes. You raise section 552.101 in conjunction with provisions of the Texas Homeland 
Security Act (the "HSA"), chapter 418 of the Government Code for the responsive 
information. Sections 418.176 through 418.182 were added to chapter 418 as part of the 
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HSA. These provIsIOns make certain infonnation related to terrorism confidential. 
Section 418.177 provides that information is confidential if it: 

(1) is collected, assembled, or maintained by or for a governmental entity for 
the purpose of preventing, detecting, or investigating an act of terrorism or 
related criminal activity; and 

(2) relates to an assessment by or for a governmental entity, or an assessment 
that is maintained by a governmental entity, of the risk or vulnerability of 
persons or property, including critical infrastructure, to an act of terrorism or 
related criminal activity. 

Id. § 418.l77. Section 418.l81 provides as follows: 

Those documents or portions of documents in the possession of a 
governmental entity are confidential if they identify the technical details of 
particular vulnerabilities of critical infrastructure to an act of terrorism. 

Id. § 418.181; see generally id. § 421.001 (defining critical infrastructure to include "all 
public or private assets, systems, and functions vital to the security, governance, public 
health and safety, economy, or morale of the state or the nation"). Section 418.182 provides 
in part: 

(a) [I]nfonnation, including access codes and passwords, in the possession of 
a governmental entity that relates to the specifications, operating procedures, 
or location of a security system used to protect public or private property 
from an act of terrorism or related criminal activity is confidential. 

Id. § 418.182(a). The fact infonnation may be related to a governmental body's critical 
infrastructure or security concerns does not make such infonnation per se confidential under 
the HSA. See Open Records Decision No. 649 at 3 (1996) (language of confidentiality 
provision controls scope of its protection). Furthennore, the mere recitation by a 
governmental body of a statute's key tenns is not sufficient to demonstrate the applicability 
of a claimed provision. As with any exception to disclosure, a governmental body asserting 
one of the confidentiality provisions of the HSA must adequately explain how the responsive 
records fall within the scope of the claimed provision. See Gov't Code § 552.301(e)(1)(A) 
(governmental body must explain how claimed exception to disclosure applies). 

You raise sections 418.l77, 418.l81, and 418.l82 of the Government Code for the 
responsive maps. However, you do not explain how these maps were collected, assembled, 
or are maintained by or for the district for the purpose of preventing, detecting, or 
investigating an act ofterrorism or related criminal activity and relate to an assessment of the 
risk or vulnerability of persons or property, including critical infrastructure, to an act of 
terrorism or related criminal activity. Additionally, we find you have failed to demonstrate 
how the information at issue identifies the technical details or particular vulnerabilities of 
critical infrastructure to an act of terrorism. Moreover, you have failed to demonstrate how 
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this information consists of access codes and passwords or reveals the location of a security 
system used to protect public or private property from an act of terrorism or related criminal 
activity. Consequently, we find the district may not withhold any of the responsive 
information under section 552.101 of the Government Code in conjunction with 
section 418.177,418.181, or418.182 of the Government Code. As no further exceptions to 
disclosure of the responsive information are raised, the district must release it. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~ 
Kenneth Le and Conyer 
Assistant Attorney General 
Open Records Division 

KLC/bhf 

Ref: ID# 489544 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


