
June 7, 2013 

Mr. Dallas W. Tharpe 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Assistant Criminal District Attorney 
Smith County 
100 North Broadway, Fourth Floor 
Tyler, Texas 75702 

Dear Mr. Tharpe: 

0R20 13-09572 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 490013. 

The Smith County Sheriff s Office (the "sheriff s office") received a request for information 
concerning the hiring process for certain positions, two specified criminal investigations, 
information concerning a named detective, and a background check authorization. You state 
the sheriff s office does not have any information responsive to the request for one of the 
specified investigations or the named detective's involvement in organized crime. 1 

You claim the submitted information is excepted from disclosure under 
sections 552.101,552.108,552.1175, and 552.152 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. We have also 
considered comments submitted by the requestor. See Gov't Code § 552.304 (interested 
party may submit comments to this office stating why the information at issue should or 
should not be released). 

IThe Act does not require a governmental body that receives a request for information to create 
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990). 
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Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses laws that make criminal history record 
information ("CRR!") confidential. CRR! generated by the National Crime Information 
Center or by the Texas Crime Information Center is confidential under federal and state law. 
Title 28, part 20 ofthe Code of Federal Regulations governs the release ofCRR! that states 
obtain from the federal government or other states. Open Records Decision No. 565 at 7 
(1990). The federal regulations allow each state to follow its individual law with respect to 
CRR! it generates. !d. at 10-12. Section 411.083 of the Government Code deems 
confidential CRR! the Department of Public Safety ("DPS") maintains, except DPS may 
disseminate this information as provided in chapter 411, subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) of the 
Government Code authorize a criminal justice agency to obtain CRR!; however, a criminal 
justice agency may not release CRR! except to another criminal justice agency for criminal 
justice purposes. See id. § 411.089(b)(1). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CRR! except as provided by chapter 411. See 
generally id. §§ 411.090-.127. Upon review, we find the information we marked consists 
of confidential CRR!. The sheriffs office must withhold this information under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code.2 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. This office has concluded 
personal financial information not relating to the financial transaction between an individual 
and a governmental body is protected under common-law privacy. See Open Records 
Decision Nos. 600 (1992),545 (1990). Upon review, we find the financial information we 
marked in Exhibit F is highly intimate or embarrassing and of no legitimate public interest. 
The sheriffs office must withhold this information under section 552.1 0 1 ofthe Government 
Code in conjunction with common-law privacy. 

Section 552.1 02( a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 

2 We note an individual can obtain his own CRR! from DPS. See Gov't Code § 411.083(b)(3). 
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personal privacy.,,3 Gov't Code § 552.l02(a). The Texas Supreme Court held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database ofthe Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we conclude the 
sheriffs office must withhold the date of birth we marked under section 552.102(a) of the 
Government Code. 

Section 552.1 08(a)(1) ofthe Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release ofthe information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A governmental 
body claiming section 552.108 must reasonably explain how and why the 
release of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You 
state the information submitted as Exhibit E relates to a pending criminal prosecution and 
release of the information would interfere with that prosecution. See Houston Chronicle 
Publ 'g Co. v. City of Houston , 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) 
(court delineates law enforcement interests that are present in active cases), writ ref'd n.r.e. 
per curiam, 536 S.W.2d 559 (Tex. 1976). Based on these representations and our review, 
we conclude section 552.l08(a)(1) ofthe Government Code is applicable. 

However, section 552.108 does not except from disclosure basic information about a crime. 
Gov't Code § 552.l08(c). Basic information refers to the information held to be public in 
Houston Chronicle. 531 S.W.2d at 186-87. This information includes, but is not limited 
to, a sufficient portion ofthe narrative to include a detailed description of the offense. See 
Open Records Decision No. 127 (1976) (summarizing types of information deemed public 
by Houston Chronicle). Thus, with the exception of basic information, the sheriffs office 
may withhold the information submitted as Exhibit E under section 552.108(a)(1) of the 
Government Code. 

Section 552.117(a)(2) ofthe Government Code excepts from disclosure the home address, 
home telephone number, emergency contact information, social security number, and family 
member information of a peace officer, as defined by article 2.12 of the Code of Criminal 
Procedure, regardless of whether the peace officer made an election under section 552.024 
of the Government Code. Gov't Code § 552.117( a)(2); Open Records Decision No. 622 
(1994). We have marked in Exhibit F the section 552.117(a)(2) information of a peace 
officer of the sheriffs office. The sheriffs office must withhold this information under 
section 552.117(a)(2) ofthe Government Code. 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body 
but ordinarily will not raise other exceptions. 
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Section 552.1175 of the Government Code excepts from disclosure the same information as 
section 552.117 when that information is held by a governmental body in a non-employment 
capacity and the individual elects to keep the information confidential. See Gov't Code 
§ 552.1175. Section 552.1175 applies, in part, to "peace officers as defined by Article 2.12, 
Code of Criminal Procedure." !d. § 552.1175(a)(1). The submitted information contains the 
addresses and telephone numbers of peace officers who are not employees of the sheriffs 
office. To the extent these individuals elect to keep this information confidential, the 
sheriffs office must withhold the information we marked under section 552.1175 of the 
Government Code. 

Section 552.130 ofthe Government Code excepts from disclosure information relating to a 
motor vehicle operator's or driver's license or permit issued by an agency of this state or 
another state or country. Id. § 552. 130(a). Accordingly, the sheriffs office must withhold 
the driver's license information we marked under section 552.130 ofthe Government Code. 

Section 552.137 of the Government Code provides, "an e-mail address of a member ofthe 
public that is provided for the purpose of communicating electronically with a governmental 
body is confidential and not subject to disclosure under [the Act]," unless the owner ofthe 
e-mail address has affirmatively consented to its release or the e-mail address is specifically 
excluded by subsection (c). Id. § 552. 137(a)-(c). Accordingly, the sheriffs office must 
withhold the e-mail addresses we marked under section 552.137 ofthe Government Code, 
unless the owners ofthe e-mail addresses have affirmatively consented to their release. 

Section 552.140 ofthe Government Code provides, in part: 

(a) This section applies only to a military veteran's Department of Defense 
Form DD-214 or other military discharge record that is first recorded with or 
that otherwise first comes into the possession of a governmental body on or 
after September 1, 2003. 

Id. § 552.140(a). Section 552.140 provides a military veteran's DD-214 form or other 
military discharge record that is first recorded with or that otherwise first comes into the 
possession of a governmental body on or after September 1, 2003, is confidential for a period 
of seventy-five years and may be disclosed only in accordance with section 552.140 or a 
court order. See id. § 552.140(a)-(b). We note section 552.140 applies to only the DD-214 
form itself or other military discharge records and not references to the form or records. 
Based on the submitted information, we understand the sheriffs office came into possession 
of the submitted DD-214 form after September 1, 2003. Accordingly, we conclude the 
sheriffs office must withhold the DD-214 form we marked in Exhibit F under 
section 552.140 ofthe Government Code. 

Section 552.152 ofthe Government Code provides: 
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Infonnation in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from [required 
public disclosure] if, under the specific circumstances pertaining to the 
employee or officer, disclosure of the infonnation would subject the 
employee or officer to a substantial threat of physical hann. 

Id. § 552.152. You seek to withhold the identities of the sheriffs office employees who 
interviewed the requestor for a position within the sheriffs office. We have reviewed your 
arguments and conclude you have not demonstrated the disclosure ofthe employee identities 
would subj ect them to a substantial threat of physical hann. Accordingly, the sheriff s office 
may not withhold that infonnation under section 552.152 of the Government Code. 

In summary, the sheriffs office must withhold the CRR! we marked under section 552.101 
of the Government Code in conjunction with section 411.083 ofthe Government Code. The 
sheriffs office must withhold the financial infonnation we marked under section 552.101 
ofthe Government Code in conjunction with common-law privacy. The sheriff s office must 
withhold the date of birth we marked under section 552.102(a) of the Government Code. 
With the exception of basic infonnation, the sheriffs office may withhold Exhibit E under 
section 552.108(a)(1) of the Government Code. The sheriffs office must withhold the 
personal infonnation we marked under section 552.117(a)(2) ofthe Government Code. To 
the extent the peace officers who are not employed by the sheriffs office choose to make 
their home addresses and telephone numbers confidential, the sheriff s office must withhold 
the personal infonnation we marked under section 552.1175 of the Government Code. The 
sheriffs office must withhold the driver's license infonnation we marked under 
section 552.130 of the Government Code. The sheriffs office must withhold the e-mail 
addresses we marked under section 552.137 ofthe Government Code, unless the owners of 
the e-mail addresses have affinnative1y consented to their release. The sheriff s office must 
withhold the DD-214 fonn we marked under section 552.140 ofthe Government Code. The 
sheriffs office must release the remaining infonnation.4 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concerning those rights and 

4We note some of the information subject to release here generally would be withheld from disclosure 
under laws intended to protect the requestor's privacy. Here, however, the requestor has a special right of 
access to this information. See Gov't Code § 552.023(b) (governmental body may not deny access to person 
to whom information relates or person's agent on ground that information is considered confidential by privacy 
principles). Therefore, if the sheriffs office receives anotherrequest for this same information from a different 
requestor, it must again seek a ruling from this office. 
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responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, to free at (888) 672-6787. 

Nea Falgoust 
Assistant Attorney General 
Open Records Division 

NF/ag 

Ref: ID# 490013 

Enc. Submitted documents 

c: Requestor 
(wlo enclosures) 


