GREG ABBOTT

June 14, 2013

Mr. Brad Clements

Assistant District Attorney

Dallas County District Attorney’s Office
133 North Riverfront Boulevard, LB-19
Dallas, Texas 75207-4399

OR2013-10099
Dear Mr. Clements:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 490226.

The Dallas County District Attorney’s Office (the “district attorney’s office”) received a
request for information provided by the attorney of a named individual to either the district
attorney’s office or the grand jury in regard to a specified incident.! The district attorney’s
office claims the requested information is either not subject to the Act or excepted from
disclosure under section 552.101 of the Government Code. Additionally, you inform us you
notified the named individual of his right to submit comments to this office as to why some
of this information should not be released. See Gov't Code § 552.304 (interested party may
submit comments stating why information should or should not be released). We have
considered the exception you claim and reviewed the submitted information. We have also
considered comments submitted by the attorney representing the subject of the investigation
at issue. See id.

Initially, you inform us the district attorney’s office believes the submitted information
should be protected from disclosure because it was submitted to and considered by the grand
jury. The judiciary is expressly excluded from the requirements of the Act. See id.

"The district attorney’s office sought and received clarification of the information requested. See Gov’t
Code § 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request);
see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good
faith, requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling
is measured from date request is clarified).
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§ 552.003(1)(B). This office has determined that for purposes of the Act, a grand jury is part
of the judiciary and is therefore not subject to the Act. See Open Records Decision
No. 411 (1984). Moreover, records kept by another person or entity acting as an agent for
a grand jury are considered to be records in the constructive possession of the grand jury and
are therefore not subject to the Act. See Open Records Decisions Nos. 513 (1988), 398
(1983); but see ORD 513 at 4 (defining limits of judiciary exclusion). The fact that
information collected or prepared by another person or entity is submitted to the grand jury
does not necessarily mean such information is in the grand jury’s constructive possession
when the same information also is held in the other person’s or entity’s own capacity.
Information held by another person or entity but not produced at the direction of the grand
jury may well be protected under one of the Act’s specific exceptions to disclosure, but such
information is not excluded from the reach of the Act by the judiciary exclusion. See
ORD 513. Thus, to the extent any portion of the submitted information is in the custody of
the district attorney’s office as an agent for the grand jury, these records are in the grand
jury’s constructive possession and are not subject to the Act. This decision does not address
the public availability of such information and the district attorney’s office is not required
to release such information in response to the request for information. However, to the
extent this information is not in the custody of the district attorney’s office as an agent for
the grand jury, but rather is held by the district attorney’s office in its own capacity in the
course of official business, we will address your claimed exception to the disclosure of this
information under the Act.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes,
including section 261.201 of the Family Code, which provides in relevant part as follows:

(@) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Youth
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Commission, on request, shall provide to the parent, managing conservator,
or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age, information
concerning the reported abuse or neglect that would otherwise be confidential
under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have
committed the abuse or neglect.

() Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(1) any personally identifiable information about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report; or

(B) another child of the parent, managing conservator, or
other legal representative requesting the information;

(2) any information that is excepted from required disclosure under
[the Act], or other law; and

(3) the identity of the person who made the report.

Fam. Code § 261.201(a), (k), (I). You assert the submitted information was used or
developed in an investigation of alleged or suspected child abuse under chapter 261
of the Family Code. See id. §§ 101.003(a) (defining “child” for purposes of
section 261.201), 261.001(1) (defining “abuse” for purposes of section 261.201 of
Family Code). Upon review, we find the submitted information is within the scope of
section 261.201(a). The requestor represents the child victim and this individual is not
alleged to have committed the suspected abuse. Thus, the district attorney’s office may not
withhold the submitted information from the requestor on the basis of section 261.201(a).
See id. § 261.201(k). However, section 261.201(1)(1) states any personally identifiable
information about a victim or witness who is under 18 years of age and is not the child of the
parent, managing conservator, or other legal representative requesting the information shall
be withheld from disclosure. Id. § 261.201(1)(1). We have marked identifying information
of witnesses to the alleged offense, but we are unable to determine whether they were under
eighteen years of age at the time of the investigation. Thus, to the extent these witnesses
were under eighteen years of age at the time of the investigation, the department must
withhold their marked identifying information under section 552.101 of the Government
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Code in conjunction with section 261.201(I)(1) of the Family Code.” In addition,
section 261.201(1)(2) states any information that is excepted from required disclosure under
the Act or other law may still be withheld from disclosure. Id. § 261.201(1)(2). Thus, we
must address your remaining arguments to withhold the information at issue.

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which provides the following:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;
(3) a member, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;
(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other

governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. The submitted information contains polygraph information that is
confidential under section 1703.306, and the requestor does not appear to have a right of
access to the information under that section. Accordingly, the district attorney’s office must
withhold this information, which we have marked, under section 552.101 of the Government
Code in conjunction with section 1703.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,

*As our ruling is dispositive, we do not address your other argument to withhold this information.
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the publication of which would be highly objectionable to a reasonable person, and (2) is
not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate or embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. The requestor represents the child victim and, thus, has a right of access to the
victim’s private information under section 552.023 of the Government Code. See Gov’t
Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individuals request information concerning themselves). Upon review, we
find none of the remaining information is highly intimate or embarrassing and is not of
legitimate concern to the public. Therefore, the remaining information is not confidential
under common-law privacy, and the district attorney’s office may not withhold it from
release under section 552.101 on that ground.

The remaining information contains the e-mail address of a member of the public.
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c).> See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public,” but
is instead the address of the individual as a government employee. The e-mail address at
issue does not appear to be of a type specifically excluded by section 552.137(c), and you do
not inform us a member of the public has affirmatively consented to its release. Therefore,
the district attorney’s office must withhold the e-mail address we have marked under
section 552.137.4

To conclude, to the extent the submitted information is in the custody of the district
attorney’s office as an agent for the grand jury, the district attorney’s office is not required
to release this information in response to this request. To the extent this information is not
in the custody of the district attorney’s office as an agent for the grand jury, the district
attorney’s office must (1) withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 261.201(1)(1) of the Government Code

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987); see, e.g., Open Records Decision
No.470at2 (1987) (because release of confidential information could impair rights of third parties and because
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.101
on behalf of governmental bodies).

*This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold certain categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general opinion.
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if the individuals whose information is at issue were under eighteen years of age at the time
of the investigation; (2) withhold the information we have marked under section 552.101 of
the Government Code in conjunction with section 1703.306 of the Occupations Code and
under section 552.137 of the Government Code; and (3) must release the remaining
information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

James oggleshall
Assistant Atterfiey General
Open/Records Division

JLC/tch
Ref: ID# 490226
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Reed Prospere

Prospere & Russell

8111 Preston Road, Suite 500
Dallas, Texas 75225

(w/o enclosures)

*Because the requestor has a special right of access to the information being released, the district
attorney’s office must again seek a decision from this office if it receives another request for the same
information from another requestor.




