ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 18, 2013

Mr. Robb D. Decker

Counsel for Northside Independent School District
Walsh, Anderson, Gallegos, Green, and Trevifio, P.C.
P.O. Box 460606

Austin, Texas 78246

OR2013-10273
Dear Mr. Decker;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 490885.

The Northside Independent School District (the “district™), which you represent, received a
request for all documents relating to the requestor’s employment at the district. You inform
us the district has redacted student-identifying information pursuant to the Family
Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g(a).! You claim the
submitted information is excepted from disclosure under sections 552.101, 552.102,
and 552.135 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

You raise section 552.135 of the Government Code, which provides the following:

(a) “Informer” means a student or a former student or an employee or former
employee of a school district who has furnished a report of another person’s

'"The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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possible violation of criminal, civil, or regulatory law to the school district or
the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Gov’t Code § 552.135. Because the legislature limited the protection of section 552.135 to
the identity of a person who reports a possible violation of “law,” a school district that seeks
to withhold information under the exception must clearly identify to this office the specific
civil, criminal, or regulatory law that is alleged to have been violated. See id.
§ 552.301(e)(1)(A). Additionally, individuals who provide information in the course of an
investigation, but do not make the initial report, are not informants for purposes of
section 552.135 of the Government Code. We note that section 552.135 protects an
informer’s identity, but it does not generally encompass protection for witnesses or witness
statements. You claim the submitted information reveals the identities of individuals who
reported the possible violations of Penal Code 22.07(a)(2) for terroristic threats. We
understand the individuals at issue have not consented to disclosure of their identities. Upon
review, we find the district must withhold the identifying information we have marked of an
individual who reported a possible violation under section 552.135.> However, we find you
have failed to demonstrate how any of the remaining information reveals the identity of an
informer for the purposes of section 552.135. Thus, the district may not withhold any
portion of the remaining information under section 552.135 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” /d.
§ 552.101. Section 552.101 encompasses common-law privacy, which protects information
that is (1) highly intimate or embarrassing, the publication of which would be highly
objectionable to a reasonable person and (2) not of legitimate concern to the public. Indus.
Found v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. /d
at 681-82. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.

You seek to withhold the remaining information, which pertains to allegations of district
employee misconduct, under section 552.101 of the Government Code on the basis of
common-law privacy. We note, however, this office has determined that common-law
privacy does not protect information about a public employee’s alleged misconduct on the
job or complaints made about a public employee’s job performance. See Open Records
Decision Nos. 438 (1986), 405 (1983),230(1979),219 (1978). Thus, we find the public has

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.




Mr. Robb D. Decker - Page 3

a legitimate interest in the information concerning the employee’s misconduct. Further, you
argue that “[t]he only purpose the release of the information in question would serve would
be to hold the employees up to public scorn and ridicule.” You also contend that the district
“is required to ensure that it does not violate an individual’s liberty interest” and “must not
release information that would stigmatize to the point of burdening an employee with a
‘badge of infamy.”” You cite to Wells v. Hico Independent School District, 736 F.2d 243
(5th Cir. 1984), in which the court stated that

[tJo establish a liberty interest, an employee must demonstrate that his
governmental employer has brought false charges against him that ‘might
seriously damage his standing and associations in his community,” or that
impose a ‘stigma or other disability’ that forecloses ‘freedom to take
advantage of other employment opportunities.” Board of Regents v.
Roth, 408 U.S. 564 (1972).

Id. at 256 (emphasis added; parallel citations deleted). We note false-light privacy is not an
actionable tort in Texas. See Cainv. Hearst Corp., 878 S.W.2d 577, 579 (Tex. 1994); Open
Records Decision No. 579 (1990). Further, we find you have failed to demonstrate the
remaining information pertains to a “false charge.” Thus, we find you have failed to
demonstrate Hico is relevant in this instance. We also note section 552.101 does not
encompass the doctrine of false-light privacy, which concerns whether the release of
information would place a person in a false light in the public eye. ORD 579 at 7-8 (attorney
general could not conclude that legislature intended for statutory predecessor to
section 552.101 to encompass doctrine of false-light privacy); see also Open Records
Decision No. 408 at 11 (1984) (fact that the allegations were found untrue could easily be
released with the allegations themselves, mitigating harm). Consequently, the district may
not withhold any of the remaining information under section 552.101 in conjunction with
common-law privacy.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). We understand you to assert the privacy analysis under section 552.102(a) is
the same as the common-law privacy test under section 552.101 of the Government Code,
which is discussed above. See Indus. Found., 540 S.W.2d at 685. In Hubert v. Harte-Hanks
Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d
n.r.e.), the court of appeals ruled the privacy test under section 552.102(a) is the same as the
Industrial Foundation privacy test. However, the Texas Supreme Court has expressly
disagreed with Hubert’s interpretation of section 552.102(a) and held the privacy standard
under section 552.102(a) differs from the Industrial Foundation test under section 552.101.
See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336
(Tex. 2010). The Supreme Court also considered the applicability of section 552.102(a) and
held it excepts from disclosure the dates of birth of state employees in the payroll database
of the Texas Comptroller of Public Accounts. See id. at 348. Upon review, we find no
portion of the remaining information is subject to section 552.102(a) of the Government
Code, and the district may not withhold any of the remaining information on that basis.
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In summary, the district must withhold the information we have marked under
section 552.135 of the Government Code. As you raise no further exception to disclosure,
the remaining information must be released.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerel

: /
Ot 47
Kathleen J. Santos
Assistant Attorney General
Open Records Division
KJS/som
Ref:  ID# 490885

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the information being released contains information to which the requestor has a right of
access under section 552.023 of the Government Code. See Gov’t Code § 552.023; see also Open Records
Decision No. 481 at 4. However, we note section 552.024(c) of the Government Code authorizes a
governmental body to redact information protected by section 552.117(a)(1) of the Government Code without
the necessity of requesting a decision under the Act if the current or former employee to whom the information
pertains timely chooses not to allow public access to the information. See Gov’t Code § 552.024(c)2). Thus,
if the district receives another request for the submitted information from a different requestor,
section 552.024(c) authorizes the district to withhold the requestor’s personal information if the requestor has
timely chosen not to allow access to the information.




