...... =

ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 24, 2013

Ms. Andrea D. Russell

Counsel for the City of Haltom

Taylor Olson Adkins Sralla Elam, L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107

OR2013-10670

Dear Ms. Russell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 491261.

The City of Haltom City (the “city”’), which you represent, received a request for any
disciplinary action taken against a named police officer regarding a specified incident and
any drug test results regarding the named police officer. You state the city will withhold
social security numbers pursuant to section 552.147(b) of the Government Code and
information pursuant to Open Records Decision 684 (2009)."! You claim the submitted
information is excepted from disclosure under section 552.101 of the Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, we must address the city’s procedural obligations under section 552.301 of the
Government Code when requesting a decision from this office under the Act. Pursuant to
section 552.301(b), within ten business days after receiving a written request the
governmental body must request a ruling from this office and state the exceptions to
disclosure that apply. See Gov’t Code § 552.301(b). Pursuant to section 552.301(¢), a
governmental body must submit to this office within fifteen business days of receiving an

'We note section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office. See Gov’t Code § 552.147(b). Open Records Decision No. 684 serves as a previous determination
to all governmental bodies authorizing them to withhold specific categories of information without the necessity
of requesting an attorney general decision.
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open records request (1) written comments stating the reasons why the stated exceptions
apply that would allow the information to be withheld, (2) a copy of the written request for
information, (3) a signed statement or sufficient evidence showing the date the governmental
body received the written request, and (4) a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. Seeid. § 552.301(e). In this instance, you state the city received the request for
information on March 19, 2013. Accordingly, the ten-business-day deadline was
April 2, 2013, and the fifieen-business-day deadline was April 9, 2013. However, the city
submitted the information required under both subsections 552.301(b) and 552.301(e) in an
envelope meter-marked April 11, 2013. Seeid. § 552.308(a) (deadline under the Act is met
if document bears post office mark indicating time within the deadline period).
Consequently, we find the city failed to comply with section 552.301 of the Government
Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
the requested information is public and must be released unless there is a compelling reason
to withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). Generally, a governmental body may demonstrate a compelling reason to
withhold information by showing the information is made confidential by another source of
law or affects third party interests. See ORD 630. The city claims section 552.101 of the
Government Code for the submitted information. Section 552.101 can provide a compelling
reason to overcome the presumption of openness. Therefore, we will address the
applicability of section 552.101 to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by statute,
such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code,
which governs release of medical records. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides, in relevant part:

(2) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find you have failed
to demonstrate any portion of the submitted information constitutes a record of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that was created or is
maintained by a physician. Accordingly, the city may not withhold any portion of the
submitted information under section 552.101 of the Government Code in conjunction with
the MPA.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information (1) containing highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. The type of information considered
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has concluded public employees may have
a privacy interest in their drug test results. See Open Records Decision Nos. 594 (1991)
(suggesting identification of individual as having tested positive for use of illegal drug may
raise privacy issues), 455 at 5 (1987) (citing Shoemaker v. Handel, 619 F. Supp. 1089
(D.N.J. 1985), aff’d, 795 F.2d. 1136 (3rd Cir. 1986)). Although you claim common-law
privacy for information relating to drug and alcohol tests administered to a police officer, this
office has determined the public generally has a legitimate interest in public employment and
public employees, particularly those who are involved in law enforcement. See Open
Records Decision No. 444 at 6 (1986) (public has genuine interest in information concerning
law enforcement employee’s qualifications and performance and circumstances of his
termination or resignation). We therefore conclude the city may not withhold any of the
submitted information under section 552.101 of the Government Code in conjunction with
common-law privacy. As you raise no other exceptions to disclosure, the submitted
information must be released.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral. gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

-

David L. Wheelus
Assistant Attorney General
Open Records Division
DLW/dls

Ref: [D# 491261

Enc. Submitted documents

c Requestor
(w/o enclosures)



