
July 9, 2013 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Danielle F. Folsom 
Assistant City Attorney 
Legal Department 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 

Dear Ms. Folsom: 

0R2013-11624 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 492597 (GC No. 20430). 

The City of Houston Housing and Community Development Department (the "city") 
received a request for all e-mails exchanged between a named individual and five other 
named individuals during a specified time period. You claim the submitted information is 
excepted from disclosure under sections 552.103,552.104, and 552.107 of the Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
representative sample of information. 1 

Section 552.022(a)(3) of the Government Code provides for the required public disclosure 
of "information in an account, voucher, or contract relating to the receipt or expenditure of 
public or other funds by a governmental body" unless it is "made confidential under [ the Act] 
or other law[.]" Gov't Code § 552.022(a)(3). Exhibit 4 contains executed contracts that are 
subject to section 552.022(a)(3). This information must be released unless it is confidential 
under the Act or other law. Although you assert this information is excepted from disclosure 
under section 552.107 of the Government Code, this sectionjs discretionary and does not-

IWe assume the "representative sample" of records submitted to this office is truly representative of 
, 

letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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make infonnation confidential under the Act. See Open Records Decision Nos. 676 
at 6 (2002) (attorney-client privilege under section 552.107(1) may be waived), 665 at 2 
n.5 (2000) (discretionary exceptions generally). Therefore, the city may not withhold the 
information subject to section 552.022(a)(3) under section 552.107. However, the Texas 
Supreme Court has held the Texas Rules of Evidence are "other law" that make infonnation 
expressly confidential for the purposes of section 552.022. In re City of Georgetown, 53 
S.W.3d 328,336 (Tex. 2001). Therefore, we will consider your argument under Texas Rule 
of Evidence 503 for the contracts in Exhibit 4 that are subject to section 552.022(a)(3). 

Texas Rule of Evidence 503(b)(1) provides: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative ofthe client and the client's 
lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's representative; 

(C) by the client or a representative of the client, or the client's lawyer 
or a representative of the lawyer, to a lawyer or a representative of a 
lawyer representing another party in a pending action and concerning 
a matter of common interest therein; 

(D) between representatives of the client or between the client and a 
representative of the client; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. EVID. 503(b)(1). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. /d.503(a)(5). 

Thus, in order to withhold attorney-client privileged infonnation from disclosure under 
rule 503, a governmental body must: (1) show the document is a communication transmitted 
between privileged parties or reveals a confidential communication; (2) identify the parties 
involved in the communication; and (3) show the communication is confidential by 
explaining it was not intended to be disclosed to third persons and it was made in furtherance 
of the rendition of professional legal services to the client. Upon a demonstration of all three 
factors, the infonnation is privileged and confidential under rule 503, provided the client has 
not Waive t e pnvl ege or t e ocument does not fall within the purview of the exceptions 
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to the privilege enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell,861 
S.W.2d 423, 427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

We note the contracts subject to section 552.022(a)(3) are attachments to e-mails in 
Exhibit 4. You state the information in Exhibit 4 consists of confidential communications 
made in furtherance of professional legal services rendered to the city. You explain these 
communications were sent to, from, and among city attorneys and various city employees. 
You state these communications were not intended to be shared with third parties, and the 
confidentiality of the communications has been maintained. Based on your representations 
and our review, we find you have demonstrated the applicability of the attorney-client 
privilege to the attached contracts in Exhibit 4. Accordingly, the city may withhold this 
information under Texas Rule of Evidence 503. 

Next, we address your arguments against the release of the information not subject to 
section 552.022 of the Government Code. Section 552.103 of the Government Code 
provides in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information at issue. To meet 
this burden, the governmental body must demonstrate that (1) litigation was pending or 
reasonably anticipated on the date of its receipt of the request for information and (2) the 
information at issue is related to the pending or anticipated litigation. See Univ. a/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.). Both elements of the test must be met in order for information to be 
excepted from disclosure under section 552.103. See Open Records Decision No. 551 
at 4 (1990). 

o esta IS t at litigation is reasonably anticipated for the purposes of section 552.103, a 
governmental body must provide this office with "concrete evidence showing that the claim 
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that litigation may ensue is more than mere conjecture." See Open Records Decision 
No. 452 at 4 (1986). In the context of anticipated litigation in which the governmental 
body is the prospective plaintiff, the concrete evidence must at least reflect litigation 
is "realistically contemplated." See Open Records Decision No. 518 at 5 (1989); see also 
Attorney General Opinion MW-575 (1982) (finding investigatory file may be withheld 
if governmental body attorney determines it should be withheld pursuant to 
Gov't Code § 552.103 and that litigation is "reasonably likely to result"). Whether litigation 
is reasonably anticipated must be determined on a case-by-case basis. See ORD 452 at 4. 

You assert the information in Exhibit 2 is excepted from disclosure under section 552.103 
because it pertains to litigation that the city reasonably anticipated at the time the city 
received the request for information. You inform us the city has contracted with a private 
company for the storage and relocation of participants in a city program. You have 
submitted an affidavit from an attorney for the city explaining that prior to the city's receipt 
of the request for information, the city informed the contractor at issue of the issues in 
dispute regarding their contract and of the city's readiness to proceed with litigation if the 
issues were not resolved. The affidavit further demonstrates all ofthe stated issues have not 
been resolved. You further state the information at issue pertains to this anticipated litigation 
because the employees whose e-mail was requested were involved in or have knowledge of 
the contract dispute that is the basis of the anticipated litigation. Based on your 
representations and our review, we find the city reasonably anticipated litigation on the date 
the request for information was received. Additionally, we find most of the information at 
issue is related to the anticipated litigation. Therefore, except for the information we have 
marked for release, the city may withhold the information in Exhibit 2 under section 552.103 
of the Government Code. However, we find the remaining information in Exhibit 2, which 
we have marked for release, is not related to the anticipated litigation. Therefore, the city 
may not withhold any of the remaining information under section 552.103. 

We note, once information has been obtained by all parties to the litigation though discovery 
or otherwise, no section 552.103(a) interest exists with respect to that information. 
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either 
been obtained from or provided to all parties to the pending litigation is not excepted from 
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of 
section 552.103(a) ends once the litigation has been concluded. See Attorney General 
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982). 

Section 552.104 of the Government Code excepts from required public disclosure 
"information that, if released, would give advantage to a competitor or bidder." Gov't Code 
§ 552.104(a). The purpose of section 552.104 is to protect the purchasing interests of a 
governmental body in competitive bidding situations where the governmental body wishes 
to withhold information in order to obtain more favorable offers. See Open Records 
Decision No. 592 (1991) (statutory predecessor to section 552.1 04 designed to protect 
interests of governmental body in competitive situation, and not interests of private parties 
su mlttmg m ormatIOn to government. ectIOn 552.104 protects mformation from 
disclosure if the governmental body demonstrates potential harm to its interests in a 
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particular competitive situation. See Open Records Decision No. 463 (1987). Generally, 
section 552.104 does not except bids from disclosure after bidding is completed and the 
contract has been executed. See Open Records Decision No. 541 (1990). 

You state the information in Exhibit 3 relates to an ongoing competitive bidding process for 
contractors to undertake housing reconstruction contracts for the city's Single Family Home 
Repair Program. You state, although the solicitation has closed, a final contract has not been 
approved by the City Council. You further state release of the information at issue would 
negatively impact negotiations between the city and the selected bidder or any future bidders. 
Based on your representations and our review, we agree the city may withhold Exhibit 3 
under section 552.104 of the Government Code. See Open Records Decision No. 170 
at 2 (1977) (release of bids while negotiation of proposed contract is underway would 
necessarily result in an advantage to certain bidders at the expense of others and could be 
detrimental to the public interest in the contract under negotiation). 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. See Gov't Code § 552.107(1). The elements of the privilege under 
section 552.107(1) are the same as those discussed for rule 503. When asserting the 
attorney-client privilege, a governmental body has the burden of providing the necessary 
facts to demonstrate the elements of the privilege in order to withhold the information at 
issue. See ORD 676 at 6-7. Section 552.1 07(1) generally excepts an entire communication 
that is demonstrated to be protected by the attorney-client privilege unless otherwise waived 
by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) 
(privilege extends to entire communication, including facts contained therein). 

You state the remaining information in Exhibit 4 consists of confidential communications 
made in furtherance of professional legal services rendered to the city. You explain these 
communications were sent to, from, and among city attorneys and various city employees. 
You state these communications were not intended to be shared with third parties, and the 
confidentiality of the communications has been maintained. Based on your representations 
and our review, we find you have demonstrated the applicability of the attorney-client 
privilege to the information at issue. Accordingly, the city may withhold the remaining 
information in Exhibit 4 under section 552.107(1) of the Government Code. 

Some of the remaining information is subject to common-law privacy and section 552.117 
of the Government Code. 2 Section 552.101 ofthe Government Code excepts from disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code § 552.101. Section 552.101 encompasses the doctrine of 
common-law privacy, which protects information if it (1) contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 

2The Office ofth , 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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person, and (2) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. 
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be established. Id. at 681-82. The type 
of information considered highly intimate or embarrassing by the Texas Supreme Court in 
Industrial Foundation included information relating to sexual assault, pregnancy, mental or 
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found 
some kinds of medical information or information indicating disabilities or specific illnesses 
are excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). Upon review, we find the 
information we have marked is highly intimate or embarrassing and of no legitimate concern 
to the public. Accordingly, the city must withhold the information we have marked under 
section 552.101 ofthe Government Code in conjunction with common-law privacy. 

Section 552.117 excepts from disclosure the home addresses and telephone numbers, 
emergency contact information, social security numbers, and family member information of 
current or former officials or employees of a governmental body who request that this 
information be kept confidential under section 552.024 of the Government Code. 
Gov't Code § 552.117(a). Whether a particular piece of information is protected by 
section 552.117 must be determined at the time the request for it is made. See Open Records 
Decision No. 530 at 5 (1989). Therefore, the city may only withhold information under 
section 552.117 on behalf of current or former officials or employees who made a request 
for confidentiality under section 552.024 prior to the date on which the request for this 
information was made. To the extent the employee at issue timely elected to keep such 
information confidential under section 552.024, the city must withhold the information we 
have marked under section 552.117 ofthe Government Code.3 If the employee did not make 
a timely election under section 552.024, the city may not withhold the information we have 
marked under section 552.117 of the Government Code. 

In summary, the city may withhold the contracts subject to section 552.022(a)(3) of the 
Government Code under Texas Rule of Evidence 503; with the exception of the information 
we have marked for release, Exhibit 2 under section 552.103 of the Government Code; 
Exhibit 3 under section 552.104 ofthe Government Code; and the remaining information in 
Exhibit 4 under section 552.107 of the Government Code. The city must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with common-law privacy and the information we have marked under section 552.117 of the 
Government Code, to the extent the employee at issue timely elected confidentiality under 
section 552.024 of the Government Code. The city must release the remaining information. 

3We note section 552.024(c)(2) of the Government Code authorizes a governmental body to redact 
information· .. . 

a decision under the Act if the current or former employee or official to whom the information pertains timely 
chooses not to allow public access to the information. See Gov't Code § 552.024(c)(2). 

= 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/opcn/ 
or! ruling inf(1.Siltml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

R. Mattingly 
Assis ant Attorney General 
Open Records Division 

KRM/bhf 

Ref: ID# 492597 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

--------


