GREG ABBOTT

July 10, 2013

Mr. Orlando “Jay” Juarez, Jr.

Counsel for the United Independent School District
J. Cruz & Associates, LL.C

216 West Village Boulevard, Suite 202

Laredo, Texas 78041

OR2013-11751
Dear Mr. Juarez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 492669.

The United Independent School District (the “district™), which you represent, received three
requests from two different requestors for certain records pertaining to a named district bus
driver, video recordings from a specified bus accident, and the vehicle maintenance records
for the bus involved in the accident. We understand the district will redact information
pursuant to section 552.117 of the Government Code, as permitted by section 552.024 of the
Government Code, section 552.130 of the Government Code, and section 552.136 of the
Government Code.'! You claim the submitted information is excepted from disclosure under

'Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, social security numbers, emergency contact information, and family member information of current
or former officials or employees of a governmental body. Section 552.024 of the Government Code authorizes
a governmental body to withhold information subject to section 552.117 without requesting a decision from this
office if the employee or official or former employee or official chooses not to allow public access to the
information. See Gov’t Code §§ 552.117, .024(c). Section 552.130(c) of the Government Code allows a
governmental body to redact the information described in subsection 552.130(a) without the necessity of
seeking a decision from the attorney general. See Act of May 6, 2013, 83rd Leg., R.S., S.B. 458, § 1 (to be
codified as an amendment to Gov’t Code § 552.130(c)). If a governmental body redacts such information, it
must notify the requestor in accordance with section 552.130(e). See Gov’t Code § 552.130(d), (e).
Section 552.136 of the Government Code permits a governmental body to redact the information described in
section 552.136(b) without the necessity of requesting a decision from this office. See id. § 552.136(c)-(¢)
(providing procedures for redaction of information).
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sections 552.101, 552.102, 552.103, and 552.114 of the Government Code.> We have
considered the exceptions you claim and reviewed the submitted information.

The United States Department of Education Family Policy Compliance Office has informed
this office that the Family Educational Rights and Privacy Act (“FERPA”), section 1232¢g
of title 20 of the United States Code, does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act’ Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must
not submit education records to this office in unredacted form, that is, in a form
in which “personally identifiable information” is disclosed. See 34 C.F.R. § 99.3
(defining “personally identifiable information™). You state the submitted video recordings
consist of student identifying education records that are protected under FERPA. Because
our office is prohibited from reviewing these records to determine whether appropriate
redactions under FERPA have been made, we will not address the applicability of FERPA
to any of the submitted records. Such determinations under FERPA must be made by the
educational authority in possession of the education records.’ Likewise, we do not address
your argument under section 552.114 of the Government Code. See Gov’t Code §§ 552.026
(incorporating FERPA into the Act), .114 (excepting from disclosure “student records”);
Open Records Decision No. 539 (1990) (determining the same analysis applies under
section 552.114 and FERPA). We will, however, consider your remaining arguments against
disclosure of the submitted information.

Next, we must address the district’s obligations under section 552.301 of the Government
Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. Pursuant to
section 552.301(¢), a governmental body must submit to this office within fifteen business
days of receiving an open records request (1) written comments stating the reasons why the
stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific

*Although you also claim section 552.026 of the Government Code, we note section 552.026 is not
an exception to disclosure. Rather, section 552.026 provides the Act does not require the release of information
contained in education records except in conformity with the Family Educational Rights and Privacy Act
of 1974. Gov’t Code § 552.026. Additionally, although you raise section 552.206 of the Government Code,
we note this section does not exist.

A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/2006072 Susdoe.pdf.

“In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See Gov’t Code § 552.301(e). The district received the
first request for information on April 16, 2013. Accordingly, you were required to provide
the information required by section 552.301(e) by May 7,2013. Although the district timely
submitted some of the information responsive to that request on May 7, 2013, we note the
district submitted additional information that is responsive to the first request on
May 31, 2013, in response to the third request for information. Accordingly, we conclude
the district failed to comply with the procedural requirements mandated by section 552.301
of the Government Code with respect to the additional responsive information submitted on
May 31, 2013.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id. § 552.302; Simmons v.

Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); see also Open Records
Decision No. 630 (1994). Generally, a governmental body may demonstrate a compelling
reason to withhold information by showing the information is made confidential by another
source of law or affects third party interests. See ORD 630. You assert the information at
issue is excepted from disclosure under section 552.103 of the Government Code.

Section 552.103 is a discretionary exception to disclosure and may be waived. See Gov’t
Code § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Thus, in
failing to comply with the procedural requirements of section 552.301, the district has
waived its claim under section 552.103 for the additional responsive information submitted
on May 31, 2013. However, we will consider your arguments, including those under
section 552.103, for the timely submitted information.

Next, we note portions of the timely submitted information are subject to section 552.022
of the Government Code. Section 552.022 provides in part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The information at issue includes completed evaluations
subject to section 552.022(a)(1). Although you raise section 552.103 of the Government
Code for this information, section 552.103 is discretionary in nature and does not make
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information confidential under the Act. See Dallas Area Rapid Transit,4 S.W.3d at 475-76;
Open Records Decision Nos. 665 at 2 n.5, 663 at 5 (1999) (waiver of discretionary
exceptions). As such, the district may not withhold the completed evaluations, which we
have marked, under section 552.103. As youraise no other exceptions to disclosure for these
evaluations, they must be released. However, we will consider your arguments, including
those under section 552.103, for the timely submitted information not subject to
section 552.022.

Section 552.103 of the Government Code provides:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer ‘or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). ORD 551 at 4.

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the governmental body’s receipt of a letter containing a specific
threat to sue the governmental body from an attorney for a potential opposing party. Open
Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation
must be “realistically contemplated”). On the other hand, this office has determined if an
individual publicly threatens to bring suit against a governmental body, but does not actually
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take objective steps toward filing suit, litigation is not reasonably anticipated. See Open
Records Decision No. 331 (1982). Further, the fact that a potential opposing party has hired
an attorney who makes a request for information does not establish that litigation is
reasonably anticipated. Open Records Decision No. 361 (1983).

You assert the district anticipates litigation arising from the specified accident. On the same
day the district received the first request for information, the district received
correspondence, which you have provided to our office, from an attorney representing one
of the individuals allegedly injured during the accident. In the correspondence, the attorney
states the district is “herein notified of the possibility of litigation in this matter and notice
of our request for retention of these records pursuant to the legal discovery process.” The
attorney further states failure to maintain relevant records will be assumed to be “an effort
to suppress, secrete or destroy relevant items which may be of issue in the case.” In addition,
you contend the information at issue pertains to the accident that is the basis of the
anticipated litigation. Based on your representations and our review, we find the district has
established it reasonably anticipated litigation on the date the district received the request for
information and the information at issue is related to that litigation. Therefore, we conclude
section 552.103 is applicable and the district may withhold the information at issue under
section 552.103 of the Government Code.’

We note, however, once the information at issue has been obtained by all parties to the
anticipated litigation through discovery or otherwise, no section 552.103(a) interest exists
with respect to the information. See Open Records Decision Nos. 349 (1982), 320 (1982).
Thus, any information obtained from or provided to all other parties in the anticipated
litigation is not excepted from disclosure under section 552.103(a) and must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has concluded or is
no longer reasonably anticipated. See Attorney General Opinion MW-575 (1982); see also
Open Records Decision No. 350 (1982).

In summary, with the exception of the marked evaluations subject to section 552.022 of the
Government Code, the district may withhold the timely submitted information under
section 552.103 of the Government Code. The remaining information must be released.®

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure.

®Again, we note this ruling does not address the applicability of FERPA to any of the submitted
information. Should the district determine any of the submitted information consists of “education records”
that must be withheld under FERPA, the district must dispose of that information in accordance with FERPA,
rather than the Act.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Michelle R. Garza
Assistant Attorney General
Open Records Division
MRG/som

Ref: ID# 492669

Enc. Submitted documents

c: Requestor
(w/o enclosures)



