
July 24,2013 

Ms. Sarah W. Langlois 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for the Fort Bend Independent School District 
Rogers, Morris & Grover, L.L.P. 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

Dear Ms. Langlois: 

0R2013-12758 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 494153 (FBISD ORR 2012-13-477) 

The Fort Bend Independent School District (the "district") received a request for a 
documented summary of a specified phone conversation, including documents used during 
the phone conversations as referenced in a Level I DGBA (Local) grievance filed by a 
specified individual on a specified date. You claim that the requested information is 
excepted from disclosure under sections 552.101, 552.103, 552.107, and 552.111 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. 1 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 

I We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03( a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information at issue. To meet 
this burden, the governmental body must demonstrate that (1) litigation was pending or 
reasonably anticipated on the date of its receipt of the request for information and (2) the 
information at issue is related to the pending or anticipated litigation. See Univ. o/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, orig. proceeding); 
Heardv. Houston Post Co. , 684 S.W.2d210 (Tex. App.-Houston [1 stDist.] 1984, writrefd 
n.r.e.). Both elements of the test must be met in order for information to be excepted from 
disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990). 

This office has long held for purposes of section 552.103, "litigation" includes "contested 
cases" conducted in a quasi-judicial forum. See Open Records Decision Nos. 474 
(1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an administrative 
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers 
are whether the administrative proceeding provides for discovery, evidence to be heard, 
factual questions to be resolved, the making of a record, and whether the proceeding is an 
adjudicati ve forum of first jurisdiction with appellate review of the resulting decision without 
are-adjudication of fact questions. See Open Records Decision No. 588 (1991). 

You state the information requested pertains to grievances filed with the district. You 
explain that grievances filed with the district are "litigation" in that the district follows 
administrative procedures in handling such disputes. You explain the district's policy 
includes a three-level process wherein district administrators hear the grievance at Levels I 
and II, and the district's board of trustees, or its designee, hears the grievance at Level III. 
We understand that during these hearings the grievant is allowed to be represented by 
counsel, present favorable evidence to the district, and present witnesses. You state the 
grievant must complete the grievance process before the grievant can file suit in district court 
against professional employees. Based on your representations, we find you have 
demonstrated the district's grievance process is conducted in a quasi-judicial forum and 
therefore constitutes litigation for purposes of section 552.1 03 of the Government Code. 
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You state an initial grievance was filed in September 2012, which was heard at Levels I, II, 
and III. You state the second grievance, which is related to the first grievance, was filed in 
April 2013 . You state the April 2013 grievance is currently pending. Therefore, we find 
litigation was pending against the district at the time it received the instant request for 
information. Based on your representations and our review, we find the information at issue 
is related to the pending litigation. 

In this instance, however, the opposing party to the pending litigation has seen or had access 
to the information at issue in Exhibit A-I. We note the purpose of section 552.103 is to 
enable a governmental body to protect its position in litigation by forcing parties to obtain 
information relating to litigation through discovery procedures. See ORD 551 at 4-5. Thus, 
if the opposing party has seen or had access to information relating to litigation, through 
discovery or otherwise, then there is no interest in withholding such information from public 
disclosure under section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). 
Accordingly, Exhibit A-I may not be withheld under section 552.103 of the Government 
Code. However, the district may withhold the remaining information under section 552.103 
of the Government Code.2 We note the applicability of section 552.1 03( a) ends when the 
litigation has concluded. Attorney General Opinion MW-575 at 2 (1982); Open Records 
Decision Nos. 350 at 3 (1982), 349 at 2 (1982). 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information if it (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be satisfied. Id. at 681-82. The types of information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. See 540 S.W.2d 668,683. This office has stated in numerous opinions the work 
behavior of a public employee and the conditions for the employee's continued employment 
are generally matters of legitimate public interest not protected by the common-law right of 
privacy. See Open Records Decision Nos. 438 (1986),405 at 2-3 (1983) (public has interest 
in manner in which public employee performs his job), 329 at 2 (1982) (information relating 
to complaints against public employees and discipline resulting therefrom is not protected 
under former section 552.101), 208 at 2 (1978) (information relating to complaint against 
public employee and disposition of the complaint is not protected under either the 
constitutional or common-law right of privacy). Upon review, we find the remaining 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure ofthis 
information. 
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information is not highly intimate or embarrassing information of no legitimate public 
concern and may not be withheld under section 552.101 in conjunction with common-law 
pnvacy. 

In summary, the district may withhold Exhibits A-2, A-3, and A-4 under section 552.103 of 
the Government Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/openl 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Thana Hussaini 
Assistant Attorney General 
Open Records Division 

TH/som 

Ref: ID# 494153 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


