
July 29,2013 

Ms. Julie P. Dosher 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for the City of Allen 
Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
500 North Akard 
Dallas, Texas 75201 

Dear Ms. Dosher: 

0R2013-13042 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 494494 (ORR# 60615). 

The City of Allen (the "city"), which you represent, received a request for all records related 
to the employment history of a named individual. You state the city has made most of the 
requested information available to the requestor. You state the city will redact social security 
numbers under section 552.147 of the Government Code. 1 You claim portions of the 
submitted information are excepted from disclosure under sections 552.101, 552.102, 
552.111, 552.117, and 552.137 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.10 1 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses federal law such as the Family 
Medical Leave Act (the "FMLA"), section 2654 of title 29 of the United States Code. 
Section 825.500 of chapter V of title 29 of the Code of Federal Regulations identifies the 
record-keeping requirements for employers that are subject to the FMLA. Subsection (g) of 
section 825.500 states: 

ISection 552.l47(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting a decision from this 
office. See Gov't Code § 552.147(b). 
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[r ]ecords and documents relating to certifications, recertifications or medical 
histories of employees or employees' family members, created for purposes 
of FMLA, shall be maintained as confidential medical records in separate 
files/records from the usual personnel files. If the Genetic Information 
Nondiscrimination Act of2008 (GINA) is applicable, records and documents 
created for purposes ofFMLA containing family medical history or genetic 
information as defined in GINA shall be maintained in accordance with the 
confidentiality requirements of Title II of GINA (see 29 CFR 1635.9), which 
permit such information to be disclosed consistent with the requirements of 
FMLA. Ifthe [Americans with Disabilities Act (the "ADA")], as amended, 
is also applicable, such records shall be maintained in conformance with 
ADA confidentiality requirements ... , except that: 

(1) Supervisors and managers may be informed regarding necessary 
restrictions on the work or duties of an employee and necessary 
accommodations; 

(2) First aid and safety personnel may be informed (when appropriate) 
if the employee's physical or medical condition might require 
emergency treatment; and 

(3) Government officials investigating compliance with FMLA (or 
other pertinent law) shall be provided relevant information upon 
request. 

29 C.F.R. § 825.500(g). You assert the information you have marked is maintained in 
confidential files pursuant to the FMLA. Upon review, we find some of the submitted 
documents, which we have marked, are confidential under section 825.500 oftitle 29 of the 
Code of Federal Regulations. Further, we find none ofthe release provisions ofthe FMLA 
apply to this information. Accordingly, the city must withhold the information we have 
marked under section 552.101 of the Government Code in conjunction with the FMLA. 

Section 552.101 of the Government Code also encompasses information protected by 
chapter 411 of the Government Code, which makes confidential criminal history record 
information ("CHRI") generated by the National Crime Information Center or by the Texas 
Crime Information Center. See Gov't Code § 411.083(a). Title 28, part 20 of the Code of 
Federal Regulations governs the release of CHRI that states obtain from the federal 
government or other states. Open Records DecisionNo. 565 (1990). Thefederalregulations 
allow each state to follow its individual laws with respect to the CHRI it generates. See id. 
Section 411.083 ofthe Government Code deems confidential CHRI that the Department of 
Public Safety ("DPS") maintains, except that DPS may disseminate this information as 
provided in chapter411, subchapterF of the Government Code. See Gov't Code § 411.083. 
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in 
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chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or 
any other criminal justice agency must be withheld under section 552.101 in conjunction 
with chapter411, subchapterF ofthe Government Code. We note section 411.083 does not 
apply to active warrant information or other information relating to one's current 
involvement with the criminal justice system. See id. § 411.081 (b) (police department 
allowed to disclose information pertaining to person's current involvement in the criminal 
justice system). Further, CHRI does not include driving record information. See id. 
§ 411.082(2)(B). Upon review, we find portions of the remaining information, which we 
have marked, consist ofCHRI that is confidential under section 411.083. Thus, the city must 
withhold the marked information under section 552.101 in conjunction with section 411.083 
ofthe Government Code. However, we find you have not demonstrated how any portion of 
the remaining information you have marked consists ofCHRI for purposes of chapter 411 
of the Government Code, and the city may not withhold it under section 552.101 of the 
Government Code on that basis. 

Section 552.101 also encompasses common-law privacy, which protects information that is 
(1) highly intimate or embarrassing, the publication ofwhich would be highly objectionable 
to a reasonable person and (2) not oflegitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs ofthis test must be demonstrated. See id. at 681-82. The 
type of information considered intimate or embarrassing by the Texas Supreme Court in 
Industrial Foundation included information relating to sexual assault, pregnancy, mental or 
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. The doctrine of 
common-law privacy protects a compilation of an individual's criminal history, which is 
highly embarrassing information, the pUblication of which would be highly objectionable to 
a reasonable person. Cf United States Dep 't of Justice v. Reporters Comm. for Freedom 
of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's 
privacy interest, court recognized distinction between public records found in courthouse 
files and local police stations and compiled summary of information and noted that 
individual has significant privacy interest in compilation of one's criminal history). 
Furthermore, we find a compilation of a private citizen's criminal history is generally not of 
legitimate concern to the public. We note records relating to routine traffic violations are not 
considered criminal history information. Cf Gov't Code § 411.082 (2)(B) (criminal history 
record information does not include driving record information). Further, active warrant 
information or other information relating to an individual's current involvement in the 
criminal justice system does not constitute criminal history information for the purposes of 
section 552.101. See id. § 411.081(b) (police department allowed to disclose information 
pertaining to person's current involvement in the criminal justice system). This office has 
found some kinds of medical information or information indicating disabilities or specific 
illnesses are excepted from required public disclosure under common-law privacy. See Open 
Records Decision Nos. 455 (1987) (information pertaining to prescription drugs, specific 
illnesses, operations and procedures, and physical disabilities protected from disclosure), 422 
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(1984),343 (1982). This office has also found personal financial information not relating 
to the financial transaction between an individual and a governmental bodyis excepted from 
required public disclosure under common-law privacy. See Open Records Decision Nos. 600 
(1992), 545 (1990) (deferred compensation information, participation in voluntary 
investment program, election of optional insurance coverage, mortgage payments, assets, 
bills, and credit history). This office has found financial information relating only to an 
individual ordinarily satisfies the first requirement ofthe test for common-law privacy. See 
ORD 600 (designation of beneficiary of employee's retirement benefits, direct deposit 
authorization, and forms allowing employee to allocate pretax compensation to group 
insurance, health care or dependent care), 523 (1989). However, information concerning 
financial transactions between an employee and a public employer is generally oflegitimate 
public interest. ORD 523. Upon review, we find the information we have marked is highly 
intimate or embarrassing and not of legitimate public concern. Therefore, the city must 
withhold the marked information under section 552.101 of the Government Code in 
conjunction with common-law privacy. However, in this instance, we find there is a 
legitimate public interest in portions ofthe remaining information you have marked. Further, 
we find you have not demonstrated how the remaining information you have marked is 
highly intimate or embarrassing and not oflegitimate public concern. Thus, the remaining 
information may not be withheld under section 552.101 in conjunction with common-law 
pnvacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). You assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101 of the 
Government Code, which is discussed above. See Indus. Found., 540 S.W.2d at 685. In 
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. 
App.-Austin 1983, writ refd n.r.e.), the court of appeals ruled the privacy test under 
section 552.1 02( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.1 02( a), 
and held the privacy standard under section 552.102(a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney 
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The Supreme Court also considered the 
applicability of section 552.102(a) and held it excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. See 
id. at 348. Having carefully reviewed the information at issue, we have marked information 
that must be withheld under section 552.1 02( a) of the Government Code. However, we find 
no portion ofthe remaining information you have marked is subject to section 552.1 02( a) of 
the Government Code, and the city may not withhold any ofthe remaining information you 
have marked on that basis. 

Section 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov't Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
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section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the po licymaking processes 
of the governmental body. See ORD 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, section 552.111 does not protect facts and written observations offacts and events 
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. 
v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. 
But if factual information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance ofthe factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

You state the information you have marked consists of an intraagency memorandum 
concerning recommendations regarding proposed changes to the city police department's 
field training program. You state the information in the memorandum involves changes to 
a policy and personnel matters that are broad in scope. Based on your representations and 
our review ofthe information at issue, we find the city has demonstrated the information at 
issue consists of advice, opinions, or recommendations on the policymaking matters ofthe 
city. Thus, the city may withhold the marked information under section 552.111 of the 
Government Code. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security number 
of a peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code. See Gov't Code § 552. 117(a)(2). Additionally, 
section 552.117(a)(2) encompasses a peace officer's personal cellular telephone and pager 
numbers, provided the cellular telephone and pager services are not paid for by a 
governmental body. See Open Records Decision No. 670 at 6 (2001) (extending 
section 552.117 exception to personal cellular telephone number and personal pager number 
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of employee who elects to withhold home telephone number in accordance with 
section 552.024). Section 552. 117(a)(2) applies to peace officers as defined by article 2.12 
ofthe Code of Criminal Procedure. Accordingly, the city must withhold the information we 
have marked under section 552.117(a)(2) of the Government Code; however, the city may 
withhold the marked cellular telephone and pager numbers only if a governmental body did 
not pay for the services.2 Upon review, we find the remaining information you marked does 
not consist of the home address, home telephone number, personal cellular telephone 
number, pager number, emergency contact information, social security number, or family 
member information of a peace officer. Accordingly, the remaining information you marked 
may not be withheld under section 552.117( a)(2) of the Government Code. 

You state the city will withhold Texas driver's license numbers under section 552.l30(c) of 
the Government Code and Texas license plate numbers pursuant to Open Records Decision 
No. 684 (2009).3 We note the remaining information contains motor vehicle record 
information that is subject to section 552.130.4 Section 552.130 of the Government Code 
provides information relating to a motor vehicle operator's license, driver's license, motor 
vehicle title or registration, or personal identification document issued by an agency of this 
state or another state or country is excepted from public release. See Gov't Code § 552.130. 
Accordingly, the city must also withhold the motor vehicle record information we have 
marked under section 552.130 of the Government Code. 

Section 552.137 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of communicating electronically with a governmental body" 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). See id. § 552.137(a)-(c). The e-mail addresses at 
issue are not excluded by subsection (c). Therefore, the city must withhold the personal 
e-mail addresses you have marked under section 552.137 of the Government Code, unless 
the owners affirmatively consent to their public disclosure. 

2We note a governmental body may withhold a peace officer's home address and telephone number, 
personal cellular telephone and pager numbers, social security number, and family member information under 
section 552.117(a)(2) without requesting a decision from this office. See ORD 670; Gov't Code § 552.147(b). 

3Section 552.130( c) of the Government Code authorizes a governmental body to redact, without the 
necessity of requesting a decision from this office, the motor vehicle record information described in 
subsections 552.l30(a)(1) and (a)(3). Gov't Code § 552.l30( c); see also id. § 552.l30( d)-(e) (requestor may 
appeal governmental body's decision to withhold information under section 552.13 O( c ) to attorney general and 
governmental body withholding information pursuant to section 552.130( c) must provide certain notice to 
requestor). Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain information without the necessity of requesting an attorney general decision, including 
a Texas license plate number under section 552.130 of the Government Code. ORD 684. 

4The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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In summary, the city must withhold (1) the information we marked under section 552.101 
of the Government Code in conjunction with the FMLA; (2) the information we marked 
under section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code; (3) the information we marked under section 552.101 ofthe Government 
Code in conjunction with common-law privacy; and (4) the information we marked under 
section 552.1 02(a) of the Government Code. The city may withhold the information you 
marked under section 552.111 of the Government Code. The city must withhold (1) the 
information we marked under section 552.117(a)(2) of the Government Code, unless a 
governmental body pays for the cellular telephone service or pager service; (2) the motor 
vehicle record information we marked under section 552.130 ofthe Government Code; and 
(3) the e-mail addresses you marked under section 552.137 ofthe Government Code, unless 
the owners affirmatively assent to their public disclosure. The remaining information must 
be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygenera1.gov/openJ 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Nicholas A. Ybarra 
Assistant Attorney General 
Open Records Division 

NAY/ac 

Ref: ID# 494494 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


