
August 1,2013 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Tillman S. Roots 
Assistant District Attorney 
Comal County 
150 North Seguin, Suite 307 
New Braunfels, Texas 78130 

Dear Mr. Roots: 

0R2013-13333 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 495105 (ORR# 13-0R-048). 

The Comal County Sheriffs Office (the "sheriffs office") received a request for specified 
complaints filed against the requestor. You claim the submitted information is excepted 
from disclosure under sections 552.101,552.108, and 552.111 ofthe Government Code. We 
have considered the exceptions you claim and reviewed the submitted information. 

Initially, we note the submitted information is subject to section 552.022 ofthe Government 
Code. Section 552.022(a)(1) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022( a) (1 ). The submitted information is part of a completed investigation 
that is subject to subsection 552.022(a)(1). The sheriffs office must release the submitted 
information pursuant to subsection 552. 022( a)( 1) unless it is excepted from disclosure under 
section 552.108 ofthe Government Code or is made confidential under the Act or other law. 
See id. You seek to withhold the information subject to subsection 552.022(a)(1) under 
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section 552.111 of the Government Code. However, section 552.111 is a discretionary 
exception and does not make information confidential under the Act. See Open Records 
Decision Nos. 470 at 7 (1987) (deliberative process privilege under statutory predecessor to 
section 552.111 subject to waiver), 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions). Therefore, the information 
subject to subsection 552.022(a)(I) may not be withheld under section 552.111 of the 
Government Code. Because information subject to section 552.022(a)(I) maybe withheld 
under section 552.108 of the Government Code, we will consider your arguments under 
section 552.108 for the submitted information. You also claim some of the submitted 
information is protected from disclosure under section 552.101 in conjunction with the 
common-law informer's privilege. The common-law informer's privilege is other law for 
the purpose of section 552.022. See in re City of Georgetown, 53 S.W.3d 328, 336 
(Tex. 2001); Tex. Comm 'n on Envtl. Quality v. Abbot, No. GV-300417 (126th Dist. Ct., 
Travis County, Tex.). Thus, we will address your assertion of section 552.101 in conjunction 
with the informer's privilege. Further, as section 552.101 ofthe Government Code applies 
to confidential information, we will consider your other argument under section 552.101 for 
the submitted information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. You raise section 552.101 in conjunction with the common-law 
informer's privilege, which Texas courts have long recognized. See Aguilar v. State, 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer's privilege protects from disclosure 
the identities of persons who report activities over which the governmental body has criminal 
or quasi-criminal law-enforcement authority, provided the subject ofthe information does 
not already know the informer's identity. See Open Records Decision No. 208 at 1-2 (1978). 
The informer's privilege protects the identities of individuals who report violations of 
statutes to the police or similar law-enforcement agencies, as well as those who report 
violations of statutes with civil or criminal penalties to "administrative officials having a 
duty of inspection or of law enforcement within their particular spheres." Open Records 
Decision No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common 
Law, § 2374, at 767 (J. McNaughton Rev. Ed. 1961)). The report must be of a violation of 
a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988). 

You argue portions of the submitted information identify individuals who filed complaints 
with the sheriff s office. You state the submitted information pertains to internal complaints. 
However, you have not identified, and we are unable to discern, a violation of any civil or 
criminal statute in any of the information at issue, nor have you explained whether any 
violation carries civil or criminal penalties. Therefore, we find you have failed to 
demonstrate how any portion of the submitted information consists of the identifying 
information of an informer for purposes of the informer's privilege. Accordingly, the 
sheriffs office may not withhold any portion of the submitted information under 
section 552.101 on that basis. 
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Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not oflegitimate concern to the 
public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. However, this office has concluded the public has a legitimate interest 
in information that relates to public employees and their conduct in the workplace. See, e.g., 
Open Records Decision Nos. 562 at 10 (1990) (personnel file information does not involve 
most intimate aspects of human affairs but in fact touches on matters of legitimate public 
concern), 470 at 4 (1987) (job performance does not generally constitute public employee's 
private affairs), 444 at 3 (1986) (public has obvious interest in information concerning 
qualifications and performance of government employees), 405 at 2 (1983) (manner in which 
public employee's job was performed cannot be said to be of minimal public interest), 392 
(1982) (reasons for employee's resignation ordinarily not private). Upon review, we find you 
have not demonstrated how any of the submitted information is highly intimate or 
embarrassing and not oflegitimate public concern. Thus, none of the submitted information 
may be withheld under section 552.101 in conjunction with common-law privacy. 

You raise section 552.1 08(b )(2) as an exception to disclosure ofthe submitted information. 
Section 552.108(b)(2) excepts from disclosure "[a]n internal record or notation of a law 
enforcement agency or prosecutor that is maintained for internal use in matters relating to 
law enforcement or prosecution ... if ... the internal record or notation relates to law 
enforcement only in relation to an investigation that did not result in conviction or deferred 
adjudication[.]" Gov't Code § 552.108(b)(2). A governmental body claiming 
section 552.1 08(b )(2) must demonstrate the requested information relates to a criminal 
investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id. § 552.301(e) (governmental body must provide comments explaining 
why exceptions raised should apply to information requested). We note 
section 552.1 08(b )(2) is generally not applicable to records of an internal affairs investigation 
that is purely administrative in nature and does not involve the investigation or prosecution 
of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no 
pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-EI Paso 1992, writ 
denied) (statutory predecessor to section 552.108 not applicable to internal investigation that 
did not result in criminal investigation or prosecution). You state the submitted information 
pertains to an internal investigation conducted by the sheriff's office that did not result in 
conviction or deferred adjudication. However, you do not indicate the internal investigation 
has resulted in a criminal investigation or prosecution. We therefore conclude you have 
failed to demonstrate the applicability of section 552.1 08(b )(2). Accordingly, the sheriff's 
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office may not withhold any of the submitted information on the basis of 
section 552.l08(b)(2) ofthe Government Code. 

Section 552.1 08(b)(1) ofthe Government Code excepts from disclosure "[ a]n internal record 
or notation of a law enforcement agency or prosecutor that is maintained for internal use in 
matters relating to law enforcement or prosecution ... if ... release ofthe internal record or 
notation would interfere with law enforcement or prosecution[.]" Gov't Code 
§ 552.108(b)(1); see Cornyn, 86 S.W.3d at 327 (Gov't Code § 552.108(b)(1) protects 
information that, ifreleased, would permit private citizens to anticipate weaknesses in police 
department, avoid detection,jeopardize officer safety, and generally undermine police efforts 
to effectuate state laws). To prevail on its claim that subsection 552.108(b)(1) excepts 
information from disclosure, a governmental body must do more than merely make a 
conclusory assertion that releasing the information would interfere with law enforcement. 
Instead, the governmental body must meet its burden of explaining how and why release of 
the requested information would interfere with law enforcement and crime prevention. See 
Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). The 
determination of whether the release of particular records would interfere with law 
enforcement is made on a case-by-case basis. See Open Records Decision No. 409 at 2 
(1984) (construing statutory predecessor). 

You quote section 552.1 08(b)(1) and generally assert release of the submitted information 
"would significantly interfere with law enforcement." However, you have not explained how 
release of the submitted information would interfere with law enforcement or crime 
prevention. See Gov't Code § 552.301(e)(1)(A). Thus, we find you have not demonstrated 
section 552.1 08(b )(1) is applicable to the submitted information. Accordingly, the sheriff s 
office may not withhold any portion of the submitted information under 
section 552.1 08(b )(1) of the Government Code. As you raise no further exceptions to 
disclosure, the submitted information must be released.! 

lWe note the information being released contains information relating to the requestor thatthe sheriff's 
office would ordinarily be required to withhold under section 552.117 of the Government Code. Because 
section 552.117 protects personal privacy, the requestor has a right of access to his own private information 
under section 552.023 of the Government Code. See Gov't Code § 552.023(a) (person or person's authorized 
representative has special right of access, beyond right of general public, to information held by governmental 
body that relates to person and is protected from public disclosure by laws intended to protect person's privacy 
interests); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual asks 
governmental body to provide him with information concerning himself). We further note Open Records 
Decision No. 670 (2001) authorizes all governmental bodies to withhold the personal information of currently 
licensed peace officers under section 552 .l17( a )(2) of the Government Code without the necessity of requesting 
an attorney general decision. See ORD 670 at 5-6. Accordingly, ifthe sheriff's office receives another request 
for this information from an individual other than this requestor, and the requestor is still a licensed peace 
officer, the sheriff's office must withhold the personal information relating to the requestor in the submitted 
information pursuant to section 552 .117( a )(2) and Open Records Decision No. 670 without requesting another 
ruling. 



Mr. Tillman S. Roots - Page 5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/openJ 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Nicholas A. Ybarra 
Assistant Attorney General 
Open Records Division 

NAY/dIs 

Ref: ID# 495105 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


