GREG ABBOTT

August 9, 2013

Mr. Jeffrey T. Ulmann

For the City of Bartlett

McKamie, Krueger & Knight, L.L.P.
223 West Anderson Lane, Suite A105
Austin, Texas 78752

OR2013-13847
Dear Mr. Ulmann:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 496623.

The City of Bartlett (the “city’”’), which you represent, received a request for twelve categories
of information. You state the city is releasing some of the requested information to the
requestor. You claim the submitted information is excepted from disclosure under
sections 552.101 and 552.108 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted information, a portion of which consists of a
representative sample.'

Initially, we note that the city has redacted portions of the submitted information.
Pursuant to section 552.301 of the Government Code, a governmental body that seeks to
withhold requested information must submit to this office a copy of the information,
labeled to indicate which exceptions apply to which parts of the copy, unless the
governmental body has received a previous determination for the information at issue. See
Gov’t Code § 552.301(a), .301(e)(1)(D). The city has redacted soctal security numbers.
Section 552.147(b) of the Government Code authorizes a governmental body to redact a

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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living person’s social security number from public release without the necessity of requesting
a decision from this office. See id. § 552.147. In addition, the city has redacted driver’s
license numbers. Section 552.130(c) of the Government Code allows a governmental body
to redact the information described in subsection 552.130(a) without the necessity of seeking
adecision from the attorney general. See Act of May 6, 2013, 83rd Leg.,R.S., S.B. 458, § 1
(to be codified as an amendment to Gov’t Code § 552.130(c)). If a governmental body
redacts such information, it must notify the requestor in accordance with section 552.130(e).
See Gov’t Code § 552.130(d), (e). However, you do not assert, nor does our review of our
records indicate, that the city is authorized to withhold any of the remaining redacted
information without first seeking a ruling from this office. See id. § 552.301(a); Open
Records Decision No. 673 (2000). Because we are able to discern the nature of the redacted
information, we are not prevented from determining whether that information falls within
the scope of the city’s exceptions to disclosure. Accordingly, we will address the city’s
arguments with respect to the information at issue, including the redacted information.
Nevertheless, we caution the city that a failure to provide this office with requested
information generally deprives us of the ability to determine whether information may be
withheld and leaves this office with no alternative other than ordering the redacted
information to be released. See Gov’t Code § 552.301(e)(1)(D) (governmental body must
provide this office with copy of specific information requested or representative sample if
information is voluminous).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes,
such as section 182.052 of the Utilities Code, which provides, in relevant part:

(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any
information relating to the volume or units of utility usage or the amounts
billed to or collected from the individual for utility usage, if the customer
requests that the government-operated utility keep the information
confidential. However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated aquifer.

(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided under
Subsection (c)(3) or any other written request for confidentiality.

Util. Code § 182.052(a)-(b). Water service is included in the scope of utility services
covered by section 182.052. Id. § 182.051(3). “Personal information” under
section 182.052(a) includes an individual’s address, telephone number, and social security
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number, but does not include the individual’s name. See id. § 182.051(4); see also Open
Records Decision No. 625 (1994) (construing statutory predecessor). Section 182.054 ofthe
Utilities Code provides six exceptions to the disclosure prohibition found in section 182.052.
Util. Code § 182.054. We understand none of the exceptions listed in section 182.054 are
applicable to the information at issue.

You state some of the information in Exhibit C is confidential under section 182.052 of the
Utilities Code. You have submitted the confidentiality election forms of the individuals
whose information is at issue. Therefore, upon review, we find the city must withhold these
individuals’ personal information, which we have marked, under section 552.101 of the
Government Code in conjunction with section 182.052 of the Utilities Code. However, we
are unable to determine whether the city’s primary source of water is a sole-source
designated aquifer. Accordingly, we must rule conditionally on these individuals’ water
usage and billing information. Ifthe primary source of water for the city is not a sole-source
designated aquifer, then the city must withhold the water usage and billing information we
have marked. If the primary source of water for the city is a sole-source aquifer, then the city
has the discretion to release the water usage and billing information at issue, notwithstanding
the individuals’ requests for confidentiality.

Section 552.108(a)(2) of the Government Code excepts from disclosure “[iJnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime.. . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(a)(2). Section 552.108(a)(2) is
applicable only if the information at issue relates to a concluded criminal case that did not
result in a conviction or deferred adjudication. A governmental body that claims an
exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A). You state Exhibit B pertains to concluded criminal investigations that
did not result in convictions or deferred adjudications. Based on your representations, we
find section 552.108(a)(2) is applicable to Exhibit B.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing
types of information considered to be basic information). Thus, with the exception of the
basic information, the city may withhold Exhibit B under section 552.108(a)(2) of the
Government Code.

Section 552.136(b) of the Government Code provides, “[n]Jotwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
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collected, assembled, or maintained by or for a governmental body is confidential.”* Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Therefore, the city must
withhold the billing account numbers we have marked in Exhibit C under section 552.136
of the Government Code.

In summary, the city must withhold the personal information we have marked under
section 552.101 ofthe Government Code in conjunction with section 182.052 of the Utilities
Code. Ifthe primary source of water for the city is not a sole source designated aquifer, then
the city must withhold the water usage and billing information we have marked under
section 552.101 ofthe Government Code in conjunction with section 182.052 of the Utilities
Code. Conversely, if the primary source of water for the city is a sole-source aquifer, then
the city has the discretion to release water usage and billing information, notwithstanding the
individuals’ requests for confidentiality. Except for basic information, which must be
released, the city may withhold Exhibit B under section 552.108(a)(2) of the Government
Code. The city must withhold the account numbers we have marked in Exhibit C under
section 552.136 of the Government Code. The remaining information in Exhibit C must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

%fm.b”

Jeffrey W. Giles
Assistant Attorney General
Open Records Division

JWG/dls

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Reft ID# 496623
Enc. Submitted documents

c: Requestor
(w/o enclosures)




