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August 9, 2013

Mr. Jonathan Miles

Open Government Attorney

Texas Department of Family and Protective Services
Department Mail Code E611

P.O. Box 149030

Austin, Texas 78714-9030

OR2013-13880
Dear Mr. Miles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 496377 (DFPS ORR Request No. 05212013B47).

The Texas Department of Family and Protective Services (the “department”) received
a request for specified evaluations of the requestor and the requestor’s personnel file.
You claim some of the submitted information is excepted from disclosure under
sections 552.101, 552.102, and 552.117 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note you have not submitted any information responsive to the request for the
specified evaluations. Therefore, to the extent information responsive to this portion of the
request existed at the time the department received the request for information, we assume
you have released it to the requestor. If you have not released any such information, you
must do so at this time. See Gov’t Code §§ 552.301 (a), .302; Open Records Decision
No. 664 (2000) (noting if governmental body concludes no exceptions apply to requested
information, it must release information as soon as possible under circumstances).

Next, you acknowledge, and we agree, that the department failed to comply with the
procedural requirements of section 552.301 of the Government Code. A governmental
body’s failure to comply with the procedural requirements of section 552.301 results in the
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legal presumption the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See Gov’t Code § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350
(Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381
(Tex. App.—Austin 1990, no writ); see also Open Records Decision No. 630 (1994). The
presumption that information is public under section 552.302 of the Government Code can
generally be overcome by demonstrating the information is confidential by law or third-party
interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 (1982).
Sections 552.101, 552.102, and 552.117 of the Government Code can provide compelling
reasons to overcome this presumption. Therefore, we will address your arguments under
these exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses the doctrine of common-law privacy.
Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and (2)
is not of legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate or embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id at 683. This office has found that personal financial information not related to a
financial transaction between an individual and a governmental body is highly intimate
or embarrassing and of no legitimate public interest. See Open Records Decision
Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice of insurance
carrier, election of optional coverages, direct deposit authorization, forms allowing
employee to allocate pretax compensation to group insurance, health care or dependent
care), 545 (1990), 373 (1983). Upon review, we agree the information you seek to withhold
is highly intimate or embarrassing and not of legitimate public interest. However, we note
the information at issue pertains to the requestor. The requestor has a right of access to
information pertaining to herself that would otherwise be confidential under common-law
privacy. See Gov’t Code § 552.023(a) (person or person’s authorized representative has
special right of access, beyond right of general public, to information held by governmental
body that relates to person and that is protected from public disclosure by laws intended to
protect that person’s privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual requests information concerning himself).
Accordingly, the department may not withhold any portion of the information at issue under
section 552.101 on the basis of common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
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section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database ofthe Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.
Attorney Gen. of Tex. & The Dallas Morning News, Ltd.,354 S.W.3d 336 (Tex. 2010). You
claim section 552.102(a) for the requestor’s birth date. However, as previously noted,
the requestor has a right of access to her own personal information. See Gov’t Code
§ 552.023(a); ORD 481 at 4. Accordingly, the department may not withhold the requestor’s
birth date under section 552.102(a).

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.
Gov’t Code § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989).
Information may only be withheld under section 552.117(a)(1) on behalf of a current or
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information. We
note that section 552.117 protects privacy. As previously noted, the requestor has a right of
access to her own personal information under section 552.023 of the Government Code.
See Gov’t Code § 552.023. Accordingly, the department may not withhold any of the
information you have marked under section 552.117(a)(1). The department must release the
submitted information.'

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http.//www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

'We note the remaining information contains the requestor’s social security number.
Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s social
security number from public release without the necessity of requesting a decision from this office under the
Act. Gov’t Code § 552.147(b). We note, however, the requestor has a right of access to her own social security
number. See generally id. § 552.023(b). Further, because the present requestor has a right of access to some
of the information being released that the department ordinarily would be required to withhold from the general
public, the department should resubmit this same information and request another ruling if it receives another
request for this information from a different requestor. See id. §§ 552.301 (a), .302.
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

oAz

Sean Nottingham
Assistant Attorney General
Open Records Division
SN/tch

Ref:  ID# 496377

Enc. Submitted documents

c: Requestor
(w/o enclosures)




