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August 12,2013 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Richard A. Strieber 
Escamilla & Poneck, L.L.P. 
P.O. Box 200 
San Antonio, Texas 78291-0200 

Dear Mr. Strieber: 

0R2013-13957 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 496673. 

The South San Antonio Independent School District (the "district"), which you represent, 
received a request for information pertaining to three named employees and information 
regarding physical or sexual abuse of children at the district since 2001. We understand you 
are withholding personal information pursuant to section 552.024 ofthe Government Code 
and social security numbers pursuant to section 552.147 ofthe Government Code. I You state 
the district will make some of the requested information available to the requestor but claim 
the submitted information is excepted from disclosure under sections 552.101 and 552.103 
of the Government Code. We have considered the claimed exceptions and reviewed the 
submitted representative sample of information. 2 

I Section 552.024( c )(2) ofthe Government Code authorizes a governmental body to redact information 
protected by section 552.1 17(a)( I) of the Government Code withoutthe necessity of requesting a decision under 
the Act if the current or former employee or official to whom the information pertains timely chooses not to 
allow public access to the information. Gov't Code § 552.024(c)(2). Section 552. I 47(b) of the Government 
Code authorizes a governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision from this office under the Act. !d. § 552.147(b). 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the reqIJested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Initially, we note the submitted information contains completed evaluations that are subject 
to section 552.022(a)(l) of the Government Code, which reads as follows: 

Without limiting the amount or kind of information that is public information 
under this chapter, the following categories of information are public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by Section 
552.108[.] 

Gov't Code § 552.022(a). You assert this information is excepted from release under 
section 552.103 of the Government Code. However, section 552.103 is discretionary and 
does not make information confidential under the Act. See Dallas Area Rapid Transit v. 
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.1 03); Open Records Decision No. 542 
at 4 (1990) (statutory predecessor to section 552.103 may be waived); see also Open Records 
Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the district 
may not withhold the information subject to section 552.022 under section 552.103. 
However, section 552.101 of the Government Code makes information confidential under 
the Act. Accordingly, we will consider the applicability of section 552.101 to the 
information subject to section 552.022. 

Section 552.101 of the Government Code encompasses section 21.355 of the Education 
Code, which provides in part that "[ a] document evaluating the performance of a teacher or 
administrator is confidential." See Educ. Code § 21.355(a). This office has interpreted 
section 21.355 to apply to any document that evaluates, as that term is commonly 
understood, the performance of a teacher or an administrator. See Open Records Decision 
No. 643 (1996). We have determined that for purposes of section 21.355, "teacher" means 
a person who is required to and does in fact hold a teaching certificate under subchapter B 
of chapter 21 of the Education Code or a schoo I distri ct teaching permi t under section 21.055 
and who is engaged in the process of teaching, as that term is commonly defined, at the time 
of the evaluation. See ORD 643 at 4. We also have determined "administrator" in 
section 21.355 means a person who is required to and does in fact hold an administrator's 
certificate under subchapter B of chapter 21 of the Education Code and is performing the 
functions of an administrator, as that term is commonly defined, at the time of the evaluation. 
Id. The Third Court of Appeals has concluded a written reprimand constitutes an evaluation 
for purposes of section 21.355, because "it reflects the principal's judgment regarding [a 
teacher's] actions, gives corrective direction, and provides for further review." See Abbott 
v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.-Austin 2006, no pet.). 

You assert the submitted information is confidential under section 21.355. We note one of 
the evaluations at issue is of a "teaching assistant." Section 21.355 does not apply to 
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evaluations of educational aides. See Open Records Decision No. 643 at 5 (teacher interns, 
trainees, and educational aides are not "teachers" for purposes of section 21.355). Thus, the 
district may not withhold this evaluation under section 552.101 of the Government Code in 
conjunction with section 21.355 of the Education Code. However, upon review we find 
some of the remaining information, which we have marked, consists of evaluations of 
teachers and an administrator for purposes of section 21.355. Accordingly, to the extent the 
employees at issue were certified as a teacher or an administrator and were evaluated for their 
performance as a teacher or administrator in each evaluation at issue, the district must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with section 21.355 of the Education Code. To the extent the employees at 
issue were not certified as a teacher or administrator or were not performing the functions 
of a teacher or administrator at the time of the evaluation at issue, the district may not 
withhold this information under section 552.101 on that ground. In addition, we find you 
have not established any of the remaining information consists of "[a] document evaluating 
the performance of a teacher or administrator" as contemplated by section 21.355. 
Accordingly, we conclude you have not established the remaining information is confidential 
under section 21.355, and the district may not withhold it under section 552.1 01 on that 
ground. 

You assert the information not subject to section 552.022 is excepted from release under 
section 552.103 of the Government Code, which provides in part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication ofthe information. 

Gov't Code § 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.1 03(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. o/Tex. Law 
Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writref'd 
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n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted from disclosure under section 552.103(a). 

You assert the subject matter of the request is subject to pending litigation. However, you 
do not inform us whether this litigation was pending on the date the district received the 
request. We also find you have not explained how the remaining information relates to this 
litigation. Thus, we conclude you have not established any ofthe remaining information is 
excepted from release under section 552.103. 

To conclude, the district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 21.355 of the 
Education Code if the employees at issue were certified as a teacher or an administrator and 
were evaluated for the employees' performance as a teacher or administrator in each 
evaluation at issue. The district must release the remaining information to the requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorncvgeneral.gov/open/ 
orl ruling. inro.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

coW 
Assis nt Attorney General 
Op Records Division 

JLC/tch 

Ref: ID# 496673 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


