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August 15,2013 

Ms. Michele Freeland 
Legal Assistant 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Department of Public Safety 
P.O. Box 4087 
Austin, Texas 78773-0001 

Dear Ms. Freeland: 

0R2013-14275 

You ask whether certain information is subj ect to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 496452 (DPS PIR #13-2156). 

The Texas Department of Public Safety (the "department") received a request for information 
involving the death of a named individual, specifically (1) all video in the jail; (2) all logs 
and transfers of movement ofthe named individual on March 8, 2013; (3) the name, address, 
and phone number of each person involved in the shooting ofthe named individual; and (4) 
the name, address, and phone number of the jail personnel responsible for handling, 
transferring, and supervising the named individual. You claim the submitted information is 
excepted from disclosure under section 552.108 of the Government Code. We have 
considered the exception you claim and reviewed the submitted information. 

Initially, we note the majority ofthe submitted information is not responsive to the present 
request. In this instance, the requestor seeks four very specific categories of information 
pertaining to the death of a named individual. Accordingly, any information beyond those 
four categories is not responsive to the instant request for information. This ruling does not 
address the public availability of non-responsive information, and the department is not 
required to release non-responsive information in response to this request. Further, although 
you indicate the department submitted a representative sample ofthe requested information, 
the submitted information consists only of the related incident report. You have not 
submitted information responsive to categories 1,2, part of3, and 4 of the request. Upon 
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review, we find the submitted incident report is not representative of the requested 
information. Accordingly, we must address the department's procedural obligations under 
the Act. 

Section 552.301(e) requires the governmental body to submit to the attorney general, not 
later than the fifteenth business day after the date of the receipt of the request: (1) written 
comments stating why the governmental body's claimed exceptions apply to the information 
that it seeks to withhold; (2) a copy of the written request for information; (3) a signed 
statement of the date on which the governmental body received the request or evidence 
sufficient to establish that date; and (4) the specific information that the governmental body 
seeks to withhold or representative samples if the information is voluminous. Gov't Code 
§ 552.301(e)(I). As noted, as of the date of this letter, you have submitted primarily 
non-responsive information for our review, not the information requested. Consequently, 
we find the department failed to comply with the requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. State Bd. of Ins. , 797 S.W.2d 379,381-81 (Tex. App.-Austin 1990, no 
writ); Open Records Decision No. 319 (1982). Although you raise section 552.108 of the 
Government Code for the information, this is a discretionary exception to disclosure that 
protects a governmental body's interests and may be waived. See Gov't Code § 552.007; 
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 177 
at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). Thus, the 
department's claim under section 552.108 is not a compelling reason to overcome the 
presumption of openness. Therefore, the department may not withhold any ofthe responsive 
information it has failed to submit under section 552.108. Thus, we have no choice but to 
order the department to release this information to the requestor pursuant to section 552.302 
ofthe Government Code. However, as you have submitted some information responsive to 
category 3 of the request, we will address your argument under section 552.108 of the 
Government Code for that information. 

Section 552.1 08( a) (1 ) ofthe Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release ofthe information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A governmental 
body claiming section 552.108 must reasonably explain how and why the 
release of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(I), .301(e)(1)(A);seealsoExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You 
state release of the information at issue would interfere with the criminal investigation and 
prosecution of this case. Based on your representation and our review, we conclude that 
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release ofthis infonnation would interfere with the detection, investigation, or prosecution 
of crime. See Houston ChroniclePubl'g Co. v. City of Houston , 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 197 5) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 
Therefore, the department may withhold the names of the individuals involved in the 
shooting under section 552.108(a)(1) ofthe Government Code. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygenera1.gov/openJ 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public infonnation under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

IJ~ 
James D. Cypert 
Assistant Attorney General 
Open Records Division 

JDC/ac 

Ref: ID# 496452 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


