
August 20, 2013 

Mr. David F. Irwin 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

For the Town of Rancho Viejo 
The Rentfro Law Finn 
P.O. Box 6355 
Brownsville, Texas 78523 

Dear Mr. Irwin: 

0R2013-14567 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 496834. 

The Town of Rancho Viejo (the "town"), which you represent, received a request for the 
complete personnel file of a named Rancho Viejo Police Department officer. You state you 
have released some infonnation to the requestor. You claim some of the remaining 
infonnationis excepted from disclosure under sections 552.101, 552.102, 552.108, 552.115, 
552.1175, and 552.119 of the Government Code. We have considered the exceptions you 
claim and reviewed the submitted infonnation. 

Initially, we note you have submitted educational transcripts for our review, portions of 
which you argue are confidential pursuant to the Family Educational Rights and Privacy Act 
("FERP A"), section 1232g of title 20 of the United States Code. The United States 
Department of Education Family Policy Compliance Office (the "DOE") has infonned this 
office FERP A does not pennit state and local educational authorities to disclose to this 
office, without parental or an adult student's consent, unredacted, personally identifiable 
infonnation contained in education records for the purpose of our review in the open records 
ruling process under the Act. 1 See 34 C.F.R. § 99 .3 (defining "personally identifiable 
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information"). FERP A governs the availability of student records held by educational 
institutions or agencies receiving federal funds, and applies only to student records in the 
custody of educational institutions and to records directly transferred from the educational 
institution to the third party. Id. § 99.33(a)(2). 

We note the town, which maintains the information at issue, is not an educational institution. 
See Open Records Decision No. 309 at 3 (1983) (City of Fort Worth is not "educational 
agency" within FERP A). You do not assert, nor does it appear from our review, the town 
received this information directly from an educational institution. Therefore, the transcripts 
are not subject to FERP A and no portion of the information at issue may be withheld on that 
basis. 

Next, we must address the town's procedural obligations under the Act. Section 552.301 of 
the Government Code describes the procedural obligations placed on a governmental body 
that receives a written request for information it wishes to withhold. See Gov't Code 
§ 552.301. Pursuant to section 552.301(b) ofthe Government Code, the governmental body 
must request a ruling from this office and state the exceptions to disclosure that apply within 
ten business days after receiving the request. See id. § 552.301(b). While you raised 
sections 552.101,552.102,552.108, and 552.119 within the ten-business-day time period as 
required by section 552.301 (b), you did not raise sections 552.115 and 552.1175 within that 
time. Thus, the town failed to comply with the requirements mandated by section 552.301 (b) 
as to its arguments under sections 552.115 and 552.1175 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 ofthe Government Code results in the legal 
presumption the requested information is public and must be released unless a compelling 
reason exists to withhold the information from disclosure. Id. § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. 
of Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a compelling reason to withhold information exists 
where some other source of law makes the information confidential or where third party 
interests are at stake. Open Records Decision No. 150 at 2 (1977). Because the town's 
claims under sections 552.115 and 552.1175 of the Government Code can provide 
compelling reasons for non-disclosure under section 552.302, we will address your 
arguments under those exceptions. We will also consider your timely raised arguments 
against disclosure. 

Next, we note you have redacted information from the submitted documents. You state the 
town has redacted some information pursuant to sections 552.1175, 552.130, and 552.147 
of the Government Code, as well as the previous determination issued in Open Records 
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Decision No. 684 (2009).2 We understand you have redacted additional information 
pursuant to the previous determination issued in Open Records Decision No. 670 (2001 ).3 
However, we note some of the redacted information does not consist of information subject 
to sections 552.130, 552.147, or 552.1175 of the Government Code, or Open Records 
Decision Nos. 670 or 684. Moreover, you do not assert, nor does our review of our records 
indicate, that the town has been authorized to withhold any of the remaining redacted 
information without seeking a ruling from this office. See Gov't Code § 552.301(a); Open 
Records Decision No. 673 (2001). As such, this information must be submitted in a manner 
that enables this office to determine whether the information comes within the scope of an 
exception to disclosure. Because we are able to discern the nature ofthe remaining redacted 
information, we will address its public availability. In the future, the town should refrain 
from redacting responsive information that it submits to this office in connection with a 
request for an open records ruling, unless the information is the subject of a previous 
determination under section 552.301 ofthe Government Code or may be withheld pursuant 
to statutory authority. See Gov't Code §§ 552.301(e)(1)(D), .302. Failure to do so may 
result in the presumption the redacted information is public. See id. § 552.302. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." !d. 
§ 552.101. This section encompasses information other statutes make confidential. You 
assert the named officer's selective service number in Exhibit 8 is protected by the Privacy 
Act of 1974, section 552a of title 5 of the United States Code ("Federal Privacy Act"). 
However, the Federal Privacy Act applies only to a federal agency. See 5 U.S.C. 
§§ 552(f), 552a(a). State and local government agencies are not covered by the Federal 
Privacy Act. See Davidson v. Georgia, 622 F. 2d 895,896 (5th Cir. 1980); see also Attorney 

2Section 552.1175(f) of the Govermnent Code authorizes a govermnental body to redact under 
section 552.117 5(b), without the necessity of requesting a decision from this office, the home addresses and 
telephone numbers, emergency contact information, date of birth, social security number, and family member 
information of a peace office as defined by article 2.12 of the Code of Criminal Procedure who properly elects 
to keep this information confidential. See Gov't Code § 552.1175(b), (f). Section 552.130(c) of the 
Govermnent Code allows a govermnental body to redact the information described in subsection 552. 130(a) 
without the necessity of seeking a decision from the attorney general. See Act of May 6,2013, 83rd Leg., R.S., 
S.B. 458, § 1 (to be codified as an amendment to Gov't Code § 552. 130(c)). If a govermnental body redacts 
such information, it must notify the requestor in accordance with section 552.130(e). See Gov't Code 
§ 552.130(d), (e). Section 552.147(b) of the Govermnent Code authorizes a govermnental body to redact a 
living person's social security number from public release without the necessity of requesting a decision from 
this office. See id. § 552. 147(b). Open Records Decision No. 684 is a previous determination to all 
govermnental bodies authorizing them to withhold certain categories of information, including an e-mail address 
ofa member of the public under section 552.137 of the Govermnent Code, without the necessity of requesting 
an attorney general decision. 

30pen Records Decision No. 670 is a previous determination that authorizes all govermnental bodies 
to withhold the home addresses and telephone numbers, personal cellular telephone and pager numbers, social 
security numbers, and family member information of peace officers under section 552.117(a)(2) of the 
Govermnent Code, without the necessity ofrequesting an attorney general decision. ORD 670. 



Mr. David F. Irwin - Page 4 

General Opinion MW-95 (1979). Because the town is not a federal agency, it is not bound 
by the Federal Privacy Act's confidentiality provisions as would be a federal agency. See 5 
U.S.C. §§ 552a(a)(1), 552(t) (defining "agency" for purposes of Privacy Act). Therefore, the 
information at issue cannot be considered confidential by law pursuant to section 552.101 
of the Government Code in conjunction with the Federal Privacy Act. 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to the 
Texas Commission on Law Enforcement Officer Standards and Education ("TCLEOSE") 
under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides as 
follows: 

(a) All information submitted to the [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.454. The submitted information includes information that was submitted 
to TCLEOSE pursuant to subchapter J of chapter 1701 of the Occupations Code. 
Furthermore, the information at issue does not indicate the named officer resigned or was 
terminated due to substantiated incidents of excessive force or violations of the law other 
than traffic offenses. Therefore, the town must withhold the submitted F-5 form we have 
marked in Exhibit 4 under section 552.101 in conjunction with section 1701.454 of the 
Occupations Code. However, we find none of the remaining information at issue is 
confidential under section 1701.454 of the Occupations Code, and the town may not 
withhold it under section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses the common-law right of 
privacy, which protects information that is (1) highly intimate or embarrassing, such that its 
release would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. See id. at 681-82. This office has found some kinds of medical 
information or information indicating disabilities or specific illnesses are excepted from 
required public disclosure under common-law privacy. See Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). Additionally, this office 
has found personal financial information not relating to the financial transaction between an 
individual and a governmental body is excepted from required public disclosure. See Open 
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Records Decision Nos. 600 (1992) (employee's designation ofretirement beneficiary, choice 
of insurance carrier, election of optional coverages, direct deposit authorization, forms 
allowing employee to allocate pretax compensation to group insurance, health care or 
dependent care), 545 (1990) (deferred compensation information, participation in voluntary 
investment program, election of optional insurance coverage, mortgage payments, assets, 
bills, and credit history), 455 at 9 (employment applicant's salary information not 
private), 423 at 2 (1984) (scope of public employee privacy is narrow). However, we note 
there is a legitimate public interest in an applicant's background and qualifications for 
government employment, especially where the applicant was seeking a position in law 
enforcement. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information 
does not involve most intimate aspects of human affairs, but in fact touches on matters of 
legitimate public concern), 542 (1990), 470 at 4 (public has legitimate interest in job 
qualifications and performance of public employees), 444 at 5-6 (1986) (public has 
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of 
public employees), 423 at 2 (scope of public employee privacy is narrow). We also note an 
individual's name, address, and telephone number are generally not private information 
under common-law privacy. See Open Records Decision No. 554 at 3 (1990) (disclosure of 
person's name, address, or telephone number not an invasion of privacy). 

Upon review, we find the information we have marked is highly intimate or embarrassing 
and not oflegitimate public concern. Accordingly, the town must withhold the information 
we have marked under section 552.101 in conjunction with common-law privacy. However, 
we find the remaining information is either not highly intimate or embarrassing or is of 
legitimate concern to the public. Consequently, the town may not withhold any of the 
remaining information under section 552.101 ofthe Government Code in conjunction with 
common-law privacy. 

Section 552.1 02( a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code, which is discussed above. See Indus. Found., 540 
S.W.2d at 685. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546,549-51 
(Tex. App.-Austin 1983, writrefd n.r.e.), the court of appeals ruled the privacy test under 
section 552.1 02( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.1 02( a), 
and held the privacy standard under section 552.1 02( a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney 
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also considered the 
applicability of section 552.1 02( a) and held it excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. See 
id. at 348. Upon review, we find the town must withhold the date of birth we have marked 
under section 552.102(a) of the Government Code. However, no portion of the remaining 
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information is subject to section 552.102(a) of the Government Code, and the town may not 
withhold any of the remaining information on that basis. 

You seek to withhold Exhibit 9 under Section 552.108 of the Government Code, which 
excepts from disclosure "[i]nformation held by a law enforcement agency or prosecutor that 
deals with the detection, investigation, or prosecution of crime . . . if . . . release of the 
information would interfere with the detection, investigation, or prosecution of crime[.]" 
Gov't Code § 552.108(a)(1). A governmental body claiming section 552.108(a)(1) must 
reasonably explain how and why the release of the requested information would interfere 
with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 
S.W.2d 706 (Tex. 1977). You do not inform us the information at issue, which contains the 
serial number of the radio issued to the named officer, relates to an open or pending criminal 
investigation. Thus, we find you have failed to demonstrate the release of the information 
at issue would interfere with a particular pending investigation. Accordingly, the town may 
not withhold any of the information at issue under section 552.108(a)(1) of the Government 
Code. 

You claim the birth registration card in Exhibit 5 is excepted from disclosure under 
section 552.115 of the Government Code. Section 552.115 excepts from disclosure "[a] 
birth or death record maintained by the bureau of vital statistics of the Texas Department of 
Health or a local registration official[.]" Gov't Code § 552.115(a). Section 552.115 is 
applicable only to information maintained by the bureau of vital statistics or local registration 
official. See Open Records Decision No. 338 (1982). Therefore, because it is maintained 
by the town, the information at issue may not be withheld under section 552.115 of the 
Government Code. 

We note the remaining information contains information pertaining to the named police 
officer that is held in an employment context and is subject to section 552.117(a)(2) of the 
Government Code.4 Section 552.117(a)(2) excepts from public disclosure the home 
addresses, home telephone numbers, emergency contact information, social security 
number, and family member information of a peace officer, regardless ofwhether the peace 
officer complies with section 552.024 or section 552.1175 of the Government Code. 
Gov't Code § 552.117(a)(2). Upon review, we find the town must withhold the information 
pertaining to the named officer, which we have marked, under section 552.117(a)(2) of the 
Government Code. 

The remaining information also contains information subject to section 552.1175 of the 
Government Code, which protects the home address, home telephone number, emergency 
contact information, date of birth, social security number, and family member information 
of certain individuals, when that information is held by a governmental body in a 

4The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470. 
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non-employment capacity and the individual elects to keep the infonnation confidential. See 
Act of May 26,2013, 83rd Leg., R.S., H.B. 1632, § 3 (to be codified as an amendment to 
Gov't Code § 552.1175). Section 552.1175 applies, in part, to "peace officers as defined by 
Article 2.12, Code of Criminal Procedure[.]" Gov't Code § 552.1175(a)(1). We have 
marked the home addresses and telephone numbers of officers of other police departments. 
Thus, if this infonnation relates to peace officers who elect to restrict access to the 
infonnation in accordance with section 552.117 5(b), the town must withhold the infonnation 
under section 552.1175 of the Government Code. However, if the individuals whose 
infonnation is at issue are not currently licensed peace officers or do not elect to restrict 
access to their infonnation in accordance with section 552.1175(b), the town may not 
withhold the marked infonnation under section 552.1175 of the Government Code. 

The remaining infonnation contains driver's license infonnation subject to section 552.130 
of the Government Code, which provides that infonnation relating to a motor vehicle 
operator's license or driver's license issued by an agency of this state or another state or 
country is excepted from public release. Id. § 552.130(a)(1). Accordingly, the town must 
withhold the driver's license infonnation we have marked under section 552.130 of the 
Government Code.5 

In summary, the town must withhold the F-5 fonn we have marked in Exhibit 4 under 
section 552.101 of the Government Code in conjunction with section 1701.454 of the 
Occupations Code. The town must withhold the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy, as well 
as the date ofbirth we have marked under section 552.1 02( a) of the Government Code. The 
town must withhold the infonnation we have marked under section 552.117(a)(2) of the 
Government Code. If the individuals whose infonnation is at issue are currently licensed 
peace officers who elect to restrict access to the infonnation in accordance with 
section 552.117 5(b), the town must withhold the infonnation we marked under 
section 552.1175 of the Government Code. The town must withhold the driver's license 
infonnation we have marked under section 552.130 of the Government Code. The town 
must release the remaining infonnation. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/openi 

5 As our ruling for this information is dispositive, we need not address your remaining argument against 
its disclosure. 
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or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~Cl9lff 
Cynthia G. Tynan ~ 
Assistant Attorney General 
Open Records Division 

CGT/akg 

Ref: ID# 496834 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


