GREG ABBOTT

September 26, 2013

Mr. Robert S. Davis

Counsel for Bosque County
Flowers Davis P.L..L.C.

1021 ESE Loop 323, Suite 200
Tyler, Texas 75701

OR2013-16775
Dear Mr. Davis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 499205.

The Bosque County Sheriff’s Office (the “sheriff’s office™), which you represent, received
two requests from different requestors for information concerning a named individual. You
inform us the sheriff’s office has released some information to each requestor. You
also inform us the sheriff’s office does not maintain some of the requested
information." You claim the submitted information is excepted from disclosure under
sections 552.101, 552.103, 552.108, and 552.147 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note some of the submitted information is not responsive to the first request for
information because it was created after the sheriff’s office received the first request. This
information, which we have marked, need not be released in response to the first request.

'"The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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Next, we note the information at issue includes a press release that was previously released
to the news media. Section 552.007 of the Government Code provides that if a governmental
body voluntarily releases information to any member of the public, the governmental body
may not withhold such information from further disclosure unless its public release
is expressly prohibited by law or the information is confidential under law.
See Gov’t Code § 552.007; Open Records Decision No. 518 at 3 (1989); see also Open
Records Decision No. 400 (1983) (governmental body may waive right to claim permissive
exceptions to disclosure under Act, but it may not disclose information made confidential by
law). Because sections 552.103 and 552.108 of the Government Code do not prohibit the
release of information or make information confidential, the previously released information,
which we have marked, may not be withheld under section 552.103 or section 552.108.
See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in
general), 663 at 5 (1999) (waiver of discretionary exceptions), 586 (1991). However,
because you raise section 552.101 of the Government Code for the information at issue and
this section makes information confidential for purposes of section 552.007, we will address
the applicability of section 552.101 to the information that has been previously released.

Next, we note, and you acknowledge, the sheriff’s office did not comply with its
ten-business-day deadline under section 552.301(b) of the Government Code in requesting
a decision from this office regarding the first request for information. See Gov’t Code
§ 552.301(b). In addition, we note the sheriff’s office did not comply with its
fifteen-business-day deadline under section 552.301(e) with respect to the first request.
See id. § 552.301(e). When a governmental body fails to comply with the procedural
requirements of section 552.301, the information at issue is presumed public and must be
released unless there is a compelling reason to withhold it. See id. § 552.302; Simmons v.
Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancockv. State Bd.
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); see also Open Records Decision No. 630 (1994).
Generally, a compelling reason may exist to withhold information when the information is
made confidential by another source of law or affects third party interests. See Open Records
Decision No. 150 at 2 (1977). Although the sheriff’s office asserts the information at issue
is excepted under sections 552.103 and 552.108 of the Government Code, these exceptions
are discretionary in nature. They serve only to protect a governmental body’s interests, and
may be waived; as such, they do not constitute compelling reasons to withhold information
for purposes of section 552.302. See Dallas Area Rapid Tranmsit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 665 at 2 n.5, 663 at 5, 177 at 3 (1997)
(statutory predecessor to section 552.108 subject to waiver). Thus, in failing to comply with
section 552.301 in response to the first request, the sheriff’s office’s has waived its claims
under sections 552.103 and 552.108, and may not withhold any information responsive to
the first request on these bases. We note in waiving its sections 552.103 and 552.108 claims
for the information responsive to the first request, the sheriff’s office also waived these
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claims for this same information with respect to the second request for information.
See Gov’t Code § 552.007 (prohibiting selective disclosure of information); Open Records
Decision No. 463 at 1-2 (1987). However, the need of a governmental body other than the
agency that is seeking an open records decision to withhold information under
section 552.108 of the Government Code can provide a compelling reason to withhold
information from disclosure. See ORD 586 at 2-3. In this instance, you inform us, and
provide documentation demonstrating, the Texas Department of Public Safety (the
“department”) asserts a law enforcement interest in the information at issue that was not
previously released to the public. Therefore, we will determine whether the sheriff’s office
may withhold this information on behalf of the department under section 552.108. Further,
because section 552.101 of the Government Code can provide a compelling reason to
withhold information, we will also consider the applicability of this exception to all of the
information at issue.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 ofthe Government Code encompasses information
other statutes make confidential. You raise section 552.101 in conjunction with the federal
Health Insurance Portability and Accountability Act of 1996 (“HIPAA™), 42 U.S.C.
§§ 1320d-1320d-8. At the direction of Congress, the Secretary of Health and Human
Services (“HHS”) promulgated regulations setting privacy standards for medical records,
which HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See Health Insurance Portability and Accountability Act of 1996, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”);
see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164.
Under these standards, a covered entity may not use or disclose protected health information,
excepted as provided by parts 160 and 164 of the Code of Federal Regulations.
See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements of such law. See id. § 164.512(a)(1). We
further noted the Act “is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We therefore held the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbotit v. Tex. Dep’t of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
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confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the sheriff’s office may withhold protected health information from the public
only if the information is confidential by law or an exception in subchapter C of the Act
applies.

Section 552.101 of the Government Code also encompasses section 181.006 of the Health
and Safety Code, which provides the following:

[Flor a covered entity that is a governmental unit, an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

Health & Safety Code § 181.006. Section 181.001(b)(2)(A) defines “covered entity” to
include any person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
healthinformation. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site]. |

Id. § 181.001(b)(2)(A). You do not inform us the sheriff’s office is a covered entity for
purposes of section 181.006 of the Health and Safety Code. Thus, we find you have failed
to demonstrate any of the information at issue is subject to section 181.006 of the Health and
Safety Code, and none of this information may be withheld under section 552.101 of the
Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 521.051 of the Business
and Commerce Code. Section 521.051 provides as follows:

(a) A person may not obtain, possess, transfer, or use personal identifying
information of another person without the other person’s consent and with
intent to obtain a good, a service, insurance, an extension of credit, or any
other thing of value in the other person’s name.
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Bus. & Comm. Code § 521.051(a) (formerly Bus. & Comm. Code § 48.101(a)). “Personal
identifying information” means “information that alone or in conjunction with
other information identifies an individual” and includes an individual’s date of birth.
Id. § 521.002(a)(1)(A). You assert some of the information at issue meets the definition of
“personal identifying information” under section 521.002(a)(1) of the Business and
Commerce Code. See id. § 521.002(a)(1). We note section 521.051(a) does not prohibit the
transfer of personal identifying information of another person unless the transfer is made
with the intent to obtain a good, a service, insurance, an extension of credit, or any other
thing of value in the other person’s name without that person’s consent. See id. § 521.051(a).
In this instance, the sheriff’s office’s release of the information at issue would be for the
purpose of complying with the Act, and not “with intent to obtain a good, a service,
insurance, an extension of credit, or any other thing of value[.]” See id. Therefore,
section 521.051(a) of the Business and Commerce Code does not prohibit the sheriff’s office
from transferring the information atissue. Accordingly, the sheriff’s office may not withhold
any of this information under section 552.101 of the Government Code in conjunction with
section 521.051 of the Business and Commerce Code.

Section 552.101 of the Government Code also encompasses section 261.201(a) of the Family
Code, which provides as follows:

(a) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find some of the information at issue was used
or developed by the sheriff’s office in an investigation of alleged or suspected child abuse
or neglect under chapter 261 of the Family Code. See id. §§ 101.003(a) (defining “child” for
purposes of this section as person under 18 years of age who is not and has not been married
or who has not had disabilities of minority removed for general purposes), 261.001(1), (4)
(defining “abuse” and “neglect” for purposes of Family Code chapter 261). Therefore, the
information at issue, which we have marked, falls within the scope of section 261.201(a).
You do not indicate the sheriff’s office has adopted a rule that governs the release of the
information at issue; therefore, we assume no such regulation exists. Given that assumption,
we conclude the sheriff’s office must generally withhold the information we have marked
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under section 552.101 of the Government Code in conjunction with section 261.201(a) of
the Family Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute).

However, the information that is subject to section 261.201(a) of the Family Code contains
adeceased individual’s fingerprints. Section 560.003 of the Government Code provides, “[a]
biometric identifier in the possession of a governmental body is exempt from disclosure
under [the Act].” Gov’t Code § 560.003; see id. § 560.001(1) (“biometric identifier” means
retina or iris scan, fingerprint, voiceprint, or record of hand or face geometry).
Section 560.002 of the Government Code provides, however, “[a] governmental body that
possesses a biometric identifier of an individual . . . may not sell, lease, or otherwise disclose
the biometric identifier to another person unless . . . the individual consents to the
disclosure[.]” 1d. § 560.002(1)(A). We note the requestors at issue in the second request for
information may be representatives of the deceased individual’s estate. If the second
requestors are representatives of the deceased individual’s estate, then the second requestors
have a right of access to the individual’s fingerprints, which we have marked, under
section 560.002(1)(A). See Open Records Decision No. 481 at 4 (1987) (privacy theories
not implicated when individual or individual’s authorized representative requests information
concerning the individual). Thus, there is a conflict between the confidentiality provision
of section 261.201(a) of the Family Code and the right of access provided to the second
requestors under section 560.002(1)(A) of the Government Code.

Where general and specific statutes are in irreconcilable conflict, the specific provision
typically prevails over the general provision unless the general provision was enacted later
and there is clear evidence that the legislature intended the general provision to prevail.
See Gov’t Code § 311.026(b); City of Lake Dallas v. Lake Cities Mun. Util. Auth., 555
S.W.2d 163, 168 (Tex. Civ. App.—Fort Worth 1977, writ ref’d n.r.e.). Although
section 261.201(a) of the Family Code generally applies to information used or developed
in an investigation of alleged child abuse or child neglect, section 560.002(1)(A) specifically
permits the release of fingerprints to certain parties. Accordingly, we find the right of access
provided under section 560.002(1)(A) prevails over the general confidentiality of
section 261.201(a) of the Family Code. Thus, if the second requestors are representatives
of the deceased individual’s estate, the sheriff’s office may not withhold the marked
fingerprints from these requestors under section 261.201(a). Although the department also
asserts the fingerprints are excepted from release pursuant to section 552.108 of the
Government Code, we note the general exceptions found in the Act cannot impinge on a
statutory right of access to information. See Open Records Decision No. 613 at 4 (1993)
(exceptions in Act cannot impinge on a statutory right of access to information); see also
Open Records Decision No. 451 (1986) (specific statutory right of access provisions
overcome general exceptions to disclosure under Act). Accordingly, the marked fingerprints
must be released to the second requestors if they are representatives of the deceased
individual’s estate.
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We note the remaining information at issue includes a custodial death report.
Article 49.18(b) of the Code of Criminal Procedure provides the attorney general shall make
the custodial death report available to any interested person, with the exception of any
portion of the report that the attorney general determines is privileged. See Crim. Proc. Code
art. 49.18(b). The format of a custodial death report was revised in May 2006 and now
consists of four pages and an attached summary of how the death occurred. The Office of
the Attorney General has determined the four-page report and summary must be released to
the public but any other documents submitted with the revised report are confidential under
article 49.18(b). Although the department raises section 552.108 for the submitted custodial
death report, the exceptions to disclosure found in the Act do not generally apply to
information that other statutes make public. See Open Records Decision Nos. 623
at 3 (1994), 525 at 3 (1989). Accordingly, the sheriff’s office must release the custodial
death report, which we have marked, pursuant to article 49.18(b) of the Code of Criminal
Procedure.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i|nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. Seeid. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note
section 552.108 may be invoked by the proper custodian of information relating to an
investigation or prosecution of criminal conduct. See Open Records Decision No. 474
at4-5 (1987). You state, and have provided a statement from the department demonstrating,
the remaining information at issue pertains to an active criminal investigation by the
department. Based on these representations and our review, we conclude the release of this
information would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law enforcement interests that
are present in active cases), writ ref 'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus,
section 552.108(a)(1) is generally applicable to the remaining responsive information that
was not previously released.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic front-page offense and arrest information held to be public in Houston Chronicle.
See 531 S.W.2d at 186-88; see also Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). Therefore, with
the exception of the basic information pertaining to the department’s death investigation and
the previously released information we have marked, the sheriff’s office may withhold the
remaining responsive information on behalf of the department under section 552.108(a)(1)
of the Government Code.
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In summary, the sheriff’s office must generally withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 261.201(a) of
the Family Code. However, if the second requestors are representatives of the deceased
individual’s estate, then notwithstanding section 261.201(a) of the Family Code, the sheriff’s
office must release the fingerprints we have marked to the second requestors pursuant to
section 560.002(1)(A) of the Government Code. The custodial death report we have marked
must be released pursuant to article 49.18(b) of the Code of Criminal Procedure. With the
exception of the basic information pertaining to the department’s death investigation and the
press release we have marked pursuant to section 552.007 of the Government Code, which
must be released, the sheriff’s office may withhold the remaining responsive information on
behalf of the department under section 552.108(a)(1) of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

=

Kenneth Leland Conyer
Assistant Attorney General
Open Records Division
KLC/bhf

Ref:  ID# 499205

Enc. Submitted documents

c: 2 Requestors
(w/0 enclosures)




