GREG ABBOTT

October 1, 2013

Mr. Richard L. Bilbie
Assistant City Attorney
City of Harlingen

P.O. Box 2207
Harlingen, Texas 78551

OR2013-17044

Dear Mr. Bilbie:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 500769.

The City of Harlingen (the “city”) received a request for a named city police officer’s
personnel file, the named individual’s salary for specified years, and policies and procedures
pertaining to urinalysis tests for city employees. You state you have released some of the
requested information to the requestor. You claim that the submitted information is excepted
from disclosure under sections 552.101, 552.102, 552.117, 552.1175, 552.119, 552.130,
and 552.152 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note you have redacted portions of the submitted information. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information at issue. Gov’t Code
§§ 552.301(a). (e)(1)(D). We note the city has redacted motor vehicle record information

'We understand you to raise section 552.130 of the Government Code based upon your markings.
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pursuant to section 552.130(c) of the Government Code.? We also note the city has redacted
some information pertaining to the named officer under section 552.117(a)(2) of the
Government Code pursuant to Open Records Decision No. 670 (2001).> In addition, you
indicate the city has redacted portions of the submitted information under section 552.102(a)
of the Government Code pursuant to the court’s ruling in 7ex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The court ruling at issue does not
authorize the city or any other governmental body to withhold the information the city has
redacted under section 552.102(a) without seeking a ruling from this office. See Gov’t Code
§ 552.301(a); Open Records DecisionNo. 673 (2000). You have also redacted addresses that
do not pertain to city employees. However, you do not assert, nor does our review of our
records indicate, that you have been authorized to withhold the remaining redacted
information without first seeking a ruling from this office. See Gov’t Code § 552.301(a);
ORD 673. Thus, this information must be submitted in a manner that enables this office to
determine whether the information comes within the scope of an exception to disclosure. In
this instance, we can discern the nature of the redacted information at issue; thus, being
deprived of that information does not inhibit our ability to make a ruling. However, in the
future, failure to comply with section 552.301 may result in the information being presumed
public under section 552.302 of the Government Code. See Gov’t Code § 552.302.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Id § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found that personal financial information not relating to a financial transaction between an
individual and a governmental body is generally intimate or embarrassing. See generally
Open Records Decision Nos. 545 (1990) (deferred compensation information, participation
in voluntary investment program, election of optional insurance coverage, mortgage
payments, assets, bills, and credit history), 373 (1983) (sources of income not related to

*Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general.
See Act of May 6, 2013, 83rd Leg., R.S., S.B. 458, § 1 (to be codified as an amendment to Gov’t Code
§ 552.130(c)). Ifa governmental body redacts such information, it must notify the requestor in accordance with
section 552.130(e). See Gov’t Code § 552.130(d), (e).

*Open Records Decision No. 670 is a previous determination that authorizes all governmental bodies
to withhold the home addresses and telephone numbers, personal cellular telephone and pager numbers, social
security numbers, and family member information of peace officers under section 552.117(a)(2) of the
Government Code, without the necessity of requesting an attorney general decision.
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financial transaction between individual and governmental body protected under common-
law privacy). We note there is a legitimate public interest in an applicant’s background and
qualifications for government employment, especially where the applicant was seeking a
position in law enforcement. See Open Records Decisions Nos. 562 at 10 (1990) (personnel
file information does not involve most intimate aspects of human affairs, but in fact touches
on matters of legitimate public concern), 542 (1990), 470 at 4 (1987) (public has legitimate
interest in job qualifications and performance of public employees), 444 at 5-6 (1986) (public
has legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation
of public employees), 423 at 2 (scope of public employee privacy is narrow). Upon review,
we find the information we have marked satisfies the standard articulated by the Texas
Supreme Court in /ndustrial Foundation. Therefore, the city must withhold the information
we have marked pursuant to section 552.101 of the Government Code in conjunction with
common-law privacy. However, you have failed to demonstrate the remaining information
is highly intimate or embarrassing and of no legitimate public interest. Thus, the remaining
information may not be withheld under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses information made confidential
by other statutes, such as section 143.090 of the Local Government Code. We note the city
is a civil service city under chapter 143 of the Local Government Code. Section 143.090
provides as follows:

A department, [the Fire Fighters’ and Police Officers’ Civil Service
Commission], or municipality may not release a photograph that depicts a
police officer unless:

(1) the officer has been charged with an offense by indictment or by
information;

(2) the officer is a party in a civil service hearing or a case before a
hearing examiner or in arbitration;

(3) the photograph is introduced as evidence in a judicial proceeding;
or

(4) the officer gives written consent to the release of the photograph.

Local Gov’t Code § 143.090. The submitted information contains a photograph of a police
officer. You do not indicate the police officer depicted in the photograph has provided the
city with written consent to release the photograph. It does not appear that any of the
exceptions to withholding the photograph under section 143.090 are applicable. Therefore,
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we conclude the city must withhold the police officer’s photograph that we have marked
under section 552.101 in conjunction with section 143.090 of the Local Government Code.*

Section 552.101 of the Government Code also encompasses the common-law physical safety
exception. For many years, this office determined section 552.101, in conjunction with the
common-law right to privacy, protected information from disclosure when “special
circumstances” exist in which the disclosure of information would place an individual in
imminent danger of physical harm. See, e.g., Open Records Decision Nos. 169 (1977)
(special circumstances required to protect information must be more than mere desire for
privacy or generalized fear of harassment or retribution), 123 (1976) (information protected
by common-law right of privacy if disclosure presents tangible physical danger). However,
the Texas Supreme Court has held freedom from physical harm does not fall under the
common-law right to privacy. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. &
Hearst Newspapers, L.L.C., 343 S.W.3d 112 (Tex. 2011) (holding “freedom from physical
harm is an independent interest protected under law, untethered to the right of privacy™).
Instead, in Cox, the court recognized, for the first time, a separate common-law physical
safety exception to required disclosure that exists independent of the common-law right to
privacy. /d. at 118. Pursuant to this common-law physical safety exception, “information
may be withheld [from public release] if disclosure would create a substantial threat of
physical harm.” /d. In applying this new standard, the court noted “deference must be
afforded” law enforcement experts regarding the probability of harm, but further cautioned,
“vague assertions of risk will not carry the day.” Id. at 119. Upon review of your arguments,
we find you have not explained how release of the information at issue would lead to a
substantial risk of physical harm. Thus, the city may not withhold any of the remaining
information under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception.

Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the
payroll database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub.
Accounts, 354 S.W.3d 336. Upon review, we find the city must withhold the date of birth
you have redacted, in addition to the date of birth we have marked, under section 552.102(a)
of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer elects confidentiality under

*As our ruling on this information is dispositive, we need not address your remaining arguments against
its disclosure.
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sections 552.024 and 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2).
We have marked additional information belonging to the named officer under
section 552.117(a)(2) of the Government Code, and the city must withhold this information
on this basis.®

Section 552.1175 of the Government Code provides in part:
(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure;

(2) county jailers as defined by Section 1701.001, Occupations Code;

(3) current or former employees of the Texas Department of Criminal
Justice or of the predecessor in function of the department or any
division of the department;

(4) commissioned security officers as defined by Section 1702.002,
Occupations Code;

(5) employees of a district attorney, criminal district attorney, or
county or municipal attorney whose jurisdiction includes any criminal
law or child protective services matters;

(6) officers and employees of a community supervision and
corrections department established under Chapter 76 who perform a
duty described by Section 76.004(b);

(7) criminal investigators of the United States as described by
Article 2.122(a), Code of Criminal Procedure;

(8) police officers and inspectors of the United States Federal
Protective Service;

(9) current and former employees of the office of the attorney general
who are or were assigned to a division of that office the duties of
which involve law enforcement; [and]

*‘Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.

°As ourruling on this information is dispositive, we need not address your remaining arguments against
its disclosure.
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(10) federal judges and state judges as defined by Section 13.0021,
Election Code.

(b) Information that relates to the home address, home telephone number,
emergency contact information, date of birth, or social security number of an
individual to whom this section applies, or that reveals whether the individual
has family members is confidential and may not be disclosed to the public
under this chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Act of May 26, 2013, 83rd Leg., R.S., H.B. 1632, § 3 (to be codified as an amendment to
Gov’t Code § 552.1175). We note section 552.1175 applies to information relating to one
of the enumerated individuals that a governmental body does not hold in an employment
context. Upon review, we find you have failed to demonstrate any of the remaining
responsive information is subject to section 552.1175, and the city may not withhold any of
the remaining responsive information on that basis.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Upon review, we find the city
must withhold the additional motor vehicle record information we have marked under
section 552.130 of the Government Code.

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Id. § 552.152. Upon review, we find you have failed to demonstrate that release of any of
the remaining information would subject the named officer to a substantial threat of physical
harm. Accordingly, the city may not withhold any of the remaining information under
section 552.152 of the Government Code.




Mr. Richard L. Bilbie - Page 7

In summary, the city must withhold (1) the information we have marked pursuant to
section 552.101 of the Government Code in conjunction with common-law privacy, (2) the
police officer’s photograph that we have marked under section 552.101 in conjunction with
section 143.090 of the Local Government Code, (3) the date of birth you have redacted, in
addition to the date of birth we have marked, under section 552.102(a) of the Government
Code, (4) the information we have marked section 552.117(a)(2) of the Government Code,
and (5) the motor vehicle record information we have marked under section 552.130 of the
Government Code. The remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_into.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll {ree, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Sarah Casterline

Assistant Attorney General
Open Records Division
SEC/tch

Ref: ID# 500769

Enc. Submitted documents

c: Requestor
(w/o enclosures)




