
October 1, 2013 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. John K. McKinney, Jr. 
Assistant County Attorney 
Harris County Attorney's Office 
1019 Congress, 15th Floor 
Houston, Texas 77002 

Dear Mr. McKinney: 

OR2013-17074 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 500837 (C.A. File No. 13PIA0288). 

The Harris County District Clerk's Office (the "district clerk's office") received a request for 
all e-mail and written correspondence between several named individuals; all e-mail sent or 
received by a named individual; all official calendar items of a named individual; all written 
correspondence involving the employment of a named individual; and the personnel records 
and time sheets of five named individuals. 1 You state you have released some of the 
requested information. You inform us you will withhold personal e-mail addresses under 
section 552.137 of the Government Code in accordance with Open Records Decision 

1W e note the district clerk's office sought and received clarification regarding the request. See Gov 't 
Code § 5 52 .222(b) (governmental body may communicate with requestor for purpose of clarifying ornarrowing 
request for information); see City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a 
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request 
for public information, the ten-day period to request an attorney general ruling is measured from the date the 
request is clarified or narrowed). You also inform us the requestor was required to make a deposit for payment 
of anticipated costs for the request under section 552.263 of the Government Code, which the district clerk's 
office received. See Gov't Code § 552.263( e) (if governmental body requires deposit or bond for anticipated 
costs pursuant to section 552.263, request for information is considered to have been received on date that 
governmental body receives deposit or bond). 
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No. 684 (2009).2 You claim some ofthe submitted information is not subject to the Act. 
You also claim portions of the submitted information are excepted from disclosure under 
sections 552.101, 552.107(2), 552.108, and 552.139 ofthe Government Code. We have 
considered your arguments and reviewed the submitted representative sample of 
information. 3 

You argue Exhibits Band B-1 constitute records of the judiciary not subject to the Act. The 
Act generally requires the public disclosure of information maintained by a "governmental 
body." While the Act's definition of a "governmental body" is broad, it specifically excludes 
the judiciary. See Gov't Code § 552.003(1 )(B). In determining whether a governmental 
entity falls within the judiciary exception of the Act, this office looks to whether the entity 
is acting in a judicial capacity or solely in an administrative capacity. See Open Records 
Decision No. 646 at 2-3 (1996) (citing Benavides v. Lee, 665 S.W.2d 151 (Tex. App.-San 
Antonio 1983, no writ)). 

Chapter 62 of the Government Code, which deals with the judicial branch, provides for the 
compilation of a list of prospective jurors. See Gov't Code§§ 62.001-62.011 (detailingjury 
list selection methods such as a jury wheel and electronic or mechanical selection). 
Section 62.012 of the Government Code provides the following: 

(a) When a justice of the peace or a county or district judge 
requires a jury for a particular week, the judge, within a 
reasonable time before the prospective jurors are summoned, 
shall notify the county clerk, for a county court jury, or the 
district clerk, for a justice or district court jury, to open the 
next consecutively numbered envelope containing a jury list 
that is in the clerk's possession and has not been opened. The 
judge shall also notify the clerk of the date that the 
prospective jurors are to be summoned to appear for jury 
service. 

(b) On receiving the notice from the judge, the clerk shall 
immediately write on the jury list the date that the prospective 

20pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain information, including an e-mail address of a member of the public under 
section 552.137 of the Government, without the necessity of requesting an attorney general decision. See 
ORD 684. 

3W e assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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jurors are to be summoned to appear and shall deliver the jury 
list to: 

(1) the sheriff, for a county or district court jury; or 

(2) the sheriff or constable, for a justice court jury. 

Gov't Code§ 62.012. In Open Records Decision No. 433 (1986), this office determined a 
list of prospective grand jurors is a record of the judiciary because the list is "compiled, and 
at virtually all times is maintained, by the jury commissioners, the district judge, or the court 
clerk, all of whom are part of the judiciary or agents thereof." ORD 433 at 2-3. Likewise, 
the district clerk's office maintains a jury list on behalf and at the direction of the judiciary. 
Further, a prospective jury list is created and maintained solely for judicial purposes. Thus, 
we conclude Exhibits B and B-1 constitute records ofthe judiciary under section 552.003. 
Accordingly, the district clerk's office is not required to release Exhibits Band B-1. As we 
are able to make this determination, we need not address your arguments against disclosure 
of this information. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information made confidential by statute, 
such as the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, 
which governs release of medical records. See Occ. Code §§ 151.001-168.202. 
Section 159.002 ofthe MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

!d. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
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either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). 

Upon review, we find one of the documents in Exhibit B-2, which we have marked, 
constitutes a record of the identity, diagnosis, evaluation, or treatment of a patient by a 
physician that was created or is maintained by a physician. Accordingly, the district clerk's 
office must withhold the marked medical record under section 552.101 of the Government 
Code in conjunction with the MP A. However, we find you have not demonstrated how any 
portion of the remaining information consists of medical records for purposes of the MP A, 
and the district clerk's office may not withhold any of the remaining information under 
section 552.101 on that basis. 

Section 552.101 ofthe Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. I d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). Upon review, we find the information we have marked satisfies the standard 
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the district 
clerk's office must withhold the information we have marked under section 552.101 ofthe 
Government Code in conjunction with common-law privacy. However, we find you have 
not demonstrated how any of the remaining information is highly intimate or embarrassing 
and not oflegitimate public concern. Thus, the remaining information may not be withheld 
under section 552.101 in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses constitutional privacy. 
Constitutional privacy consists of two interrelated types ofprivacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. See id. at 4. The first type protects an individual's autonomy 
within "zones of privacy," which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type 
of constitutional privacy requires a balancing between the individual's privacy interests and 
the public's need to know information of public concern. Id. The information must concern 
the "most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City of Hedwig 
Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the remaining information at 
issue, we find you have failed to demonstrate how any portion of the remaining information 
falls within the zones of privacy or implicates an individual's privacy interests for purposes 
of constitutional privacy. Therefore, the district clerk's office may not withhold any of the 
remaining information at issue under section 552.101 on the basis of constitutional privacy. 
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Section 552.136 of the Government Code states "[n]otwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential."4 Gov't Code 
§ 552.136. You state the information you have marked in Exhibit B-3 is used to access an 
employee's voice mailbox. Accordingly, we find the district clerk's office must withhold 
the voice mailbox access code you have marked under section 552.136 of the Government 
Code.5 

Section 552.1 08( a)(l) ofthe Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). A governmental 
body claiming section 552.108(a)(l) must reasonably explain how and why the 
release of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
Section 552.108 may be invoked by the proper custodian of information relating to a pending 
investigation or prosecution of criminal conduct. See Open Records Decision No. 4 7 4 at 4-5 
(1987). Where a non-law enforcement agency has custody of information that would 
otherwise qualify for exception under section 5 52.108 as information relating to the pending 
case of a law enforcement agency, the custodian ofthe records may withhold the information 
if it provides this office with a demonstration the information relates to the pending case and 
a representation from the law enforcement agency that it wishes to have the information 
withheld. You inform us, and provide an affidavit from the Harris County District 
Attorney's Office (the "district attorney's office") stating, the district attorney's office objects 
to the release ofExhibit B-4 because its release would interfere with a pending criminal case. 
Based on these representations, we conclude the release ofExhibit B-4 would interfere with 
the detection, investigation, or prosecution of crime. See Houston Chronicle Pub! 'g Co. v. 
City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court 
delineates law enforcement interests that are present in active cases) writ ref'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). Thus, the district clerk's office may withhold Exhibit 
B-4 on behalf ofthe district attorney's office under section 552.1 08( a)(l) ofthe Government 
Code. 

In summary, Exhibits Band B-1 consist of records of the judiciary that are not subject to the 
Act and need not be released in response to the request for information. The district clerk's 
office must withhold the medical record we have marked under section 552.101 of the 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 ( 1987), 480 ( 1987), 470 
(1987). 

5 As our ruling is dispositive for this information, we need not address your remaining argument against 
its disclosure. 
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Government Code in conjunction with the MP A and the information we have marked under 
section 552.101 ofthe Government Code in conjunction with common-law privacy. The 
voice mailbox access code you have marked in Exhibit B-3 must be withheld under 
section 552.136 of the Government Code. The district clerk's office may withhold Exhibit 
B-4 on behalf ofthe district attorney's office under section 552.1 08( a)(1) ofthe Government 
Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Nicholas A. Ybarra 
Assistant Attorney General 
Open Records Division 

NAY/ac 

Ref: ID# 500837 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


