
October 25, 2013 

Mr. Stephen G. Schulz 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Counsel for the City of Jamaica Beach 
Greer, Herz & Adams, L.L.P. 
One Moody Plaza, 18th Floor 
Galveston, Texas 77550-7998 

Dear Mr. Schulz: 

OR2013-18646 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 504153 (File No. 19,748). 

The City of Jamaica Beach (the "city"), which you represent, received a request for 
information regarding the pre-employment background investigation of two named 
individuals. You state the submitted information may be excepted from disclosure under 
section 552.101 of the Government Code but make no arguments with respect to the 
applicability of this exception. Rather, you state release ofthe submitted information may 
implicate the interests ofthe two named individuals. Accordingly, you notified the named 
individuals ofthe request for information and of their right to submit arguments to this office 
as to why the submitted information should not be released. See Gov't Code § 552.304 
(interested party may submit comments stating why information should or should not be 
released). We have received and considered comments from one ofthe named individuals. 
We have considered the exception you claim and reviewed the submitted information. 

The responding individual claims the submitted information is excepted from disclosure 
under sections 552.101, 552.102, 552.108, 552.116, 552.117, 552.1175, 552.119, 552.130, 
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552.137, and 552.152 ofthe Government Code. 1 Section 552.101 ofthe Government Code 
excepts from disclosure "information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. Section 552.101 
encompasses laws that make criminal history record information ("CHRI") confidential. 
CHRI generated by the National Crime Information Center or by the Texas Crime 
Information Center is confidential under federal and state law. Title 28, part 20 of the Code 
of Federal Regulations governs the release of CHRI states obtain from the federal 
government or other states. Open Records Decision No. 565 at 7 (1990). The federal 
regulations allow each state to follow its individual law with respect to CHRI it generates. 
Id. at 10-12. Section 411.083 of the Government Code deems confidential CHRI the 
Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code§ 411.083. Sections 411.083(b)(1) and 411.089(a) ofthe Government Code authorize 
a criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for criminal justice purposes. See id. 
§ 411.089(b)(1). Upon review, you have failed to demonstrate any of the submitted 
information constitutes confidential CHRI. Thus, no portion of the submitted information 
may be withheld under section 552.101 of the Government Code in conjunction with 
section 411.083 of the Government Code. 

Section 552.101 of the Government Code also encompasses section 730.004 of the 
Transportation Code. Section 730.004 provides: 

[n]otwithstanding any other provisions oflaw to the contrary, including [the 
Act], except as provided by Sections 730.005-730.007, an agency may not 
disclose personal information about any person obtained by the agency in 
connection with a motor vehicle record. 

Transp. Code § 730.004. Section 730.003 provides, for purposes of chapter 730 of the 
Transportation Code: 

(1) "Agency" includes any agency or political subdivision ofthis state, or an 
authorized agent or contractor of an agency or political subdivision of this 
state, that compiles or maintains motor vehicle records. 

1 Although the responding individual raises section 5 52.101 of the Government Code in conjunction 
with section 1701.136 of the Occupations Code, we note section 1701.136 of the Occupations Code does not 
exist. However, we understand the responding individual to raise section 1701.306 of the Occupations Code 
based on the substance of his arguments. 
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( 4) "Motor vehicle record" means a record that pertains to a motor vehicle 
operator's or driver's license or permit, motor vehicle registration, motor 
vehicle title, or identification document issued by an agency of this state or 
a local agency authorized to issue an identification document. The term does 
not include: 

(A) a record that pertains to a motor carrier; or 

(B) an accident report prepared under Chapter 550 or 601. 

!d. § 730.003(1 ), ( 4). Section 730.004 applies only to an agency that compiles or maintains 
motor vehicle records. See id. § 730.003(1 ). The responding individual has not provided any 
explanation, or otherwise demonstrated, that the city compiles or maintains motor vehicle 
records. Therefore, section 730.004 does not apply to the city. Consequently, the city may 
not withhold any portion of the submitted information under section 552.101 of the 
Government Code in conjunction with section 730.004 of the Transportation Code. See 
Open Records Decision No. 478 at 2 (1987) (language of confidentiality statute controls 
scope of protection). 

Pursuant to section 730.007, personal information may be disclosed to an authorized 
recipient under certain circumstances, including a governmental agency collecting 
information to carry out its functions. See id. § 730.007(a)(2)(A)(i). Section 730.013 of the 
Transportation Code provides for purposes of chapter 730 of the Transportation Code: 

(a) An authorized recipient of personal information may not resell or 
redisclose the personal information in the identical or a substantially identical 
format the personal information was disclosed to the recipient by the 
applicable agency. 

(b) An authorized recipient of personal information may resell or redisclose 
the information only for a use permitted under Section 730.007. 

!d. § 730.0 13( a), (b). The responding individual does not represent the city received the 
information at issue from an agency that compiles or maintains motor vehicle records for 
purposes of section 730.013. Accordingly, the city may not withhold any part of the 
submitted information under section 552.101 ofthe Government Code in conjunction with 
section 730.013 of the Transportation Code. See ORD 478 at 2 (language of confidentiality 
statute controls scope of protection). 

Section 552.101 of the Government Code also encompasses the Driver's Privacy Protection 
Act of 1994 (the "DPP A"), section 2721 of title 18 of the United States Code. Section 2721 
provides, in part: 
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(a) In generaL-A State department of motor vehicles, and any officer, 
employee, or contractor thereof, shall not knowingly disclose or otherwise 
make available to any person or entity: 

(1) personal information, as defined in 18 U.S.C. 2725(3), about any 
individual obtained by the department in connection with a motor 
vehicle record, except as provided in subsection (b) of this section; or 

(2) highly restricted personal information, as defined in 18 
U.S.C. 2725(4), about any individual obtained by the department in 
connection with a motor vehicle record, without the express consent 
of the person to whom such information applies, except uses 
permitted in subsections (b)(1), (b)(4), (b)(6), and (b)(9)[.] 

(b) Permissible uses.-Personal information referred to in subsection 
(a) ... and, subject to subsection (a)(2), may be disclosed as follows: 

(1) For use by any government agency ... in carrying out its 
functions [.] 

(c) Resale or redisclosure.-An authorized recipient of personal information 
(except a recipient under subsection (b)(11) or (12)) may resell or redisclose 
the information only for a use permitted under subsection (b) (but not for uses 
under subsection (b)(11) or (12)) .... Any authorized recipient (except a 
recipient under subsection (b)(ll)) that resells or rediscloses personal 
information covered by this chapter must keep for a period of 5 years records 
identifying each person or entity that receives information and the permitted 
purpose for which the information will be used and must make such records 
available to the motor vehicle department upon request. 

18 U.S.C. § 2721(a), (b)(1), (c). Section 2721(a) is applicable to state departments of motor 
vehicles. See id. § 2721(a). Pursuant to section 2721(b), personal information may be 
disclosed to certain entities by a state department of motor vehicles. See id. § 2721 (b). The 
responding individual states the submitted information contains information protected under 
the DPP A. However, we find the city is not a state department of motor vehicles. Further, 
the responding individual does not state the city received the information at issue from a state 
department of motor vehicles. Therefore, the responding individual has failed to demonstrate 
any of the submitted information is subject to section 2721(a) of the DPP A. Accordingly, 
the city may not withhold any of the submitted information under section 552.101 of the 
Government Code on that basis. 
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Section 552.101 of the Government Code also encompasses section 1701.306 of the 
Occupations Code, which pertains to an L-2 Declaration of Medical Condition form and an 
L-3 Declaration of Psychological and Emotional Health form required by the Texas 
Commission on Law Enforcement Officer Standards and Education ("TCLEOSE"). 
Section 1701.306 provides, in part: 

(a) [TCLEOSE] may not issue a license to a person as an officer or county 
jailer unless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy ofthe report 
on file in a format readily accessible to [TCLEOSE]. A declaration is not 
public information. 

Occ. Code§ 1701.306(a), (b). Upon review, we findnoportionofthe submitted information 
is subject to section 1701.306 ofthe Occupations Code. Thus, no portion ofthe submitted 
information may be withheld under section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to 
TCLEOSE under subchapter J of chapter 1701 ofthe Occupations Code. Section 1701.454 
provides as follows: 

(a) All information submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under [the Act], unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

!d. § 1701.454. The responding individual seeks to withhold some of the submitted 
information under section 1701.454. Upon review, however, we find none of the 
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information at issue is confidential under section 1701.454. We therefore conclude the city 
may not withhold any ofthe submitted information under section 5 52.101 of the Government 
Code in conjunction with section 1701.454 of the Occupations Code. 

Section 552.101 ofthe Government Code also encompasses the doctrines of common-law 
and constitutional privacy. Common-law privacy protects information that is (1) highly 
intimate or embarrassing, the publication of which would be highly objectionable to a 
reasonable person and (2) not of legitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. Types of 
information considered intimate and embarrassing by the Texas Supreme Court are 
delineated in Industrial Foundation. I d. at 683. Upon review, the responding individual has 
failed to demonstrate any portion of the submitted information is highly intimate or 
embarrassing and of no legitimate public interest. Thus, no portion of the submitted 
information may be withheld under section 552.101 ofthe Government Code in conjunction 
with common-law privacy. 

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
I d. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. I d. The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects ofhuman affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the 
submitted information, we find the responding individual has failed to demonstrate how any 
portion of the submitted information falls within the zones of privacy or implicates an 
individual's privacy interests for purposes of constitutional privacy. Therefore, the city may 
not withhold any of the submitted information under section 552.101 on the basis of 
constitutional privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy[.]" Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 02(a) excepts from disclosure the dates ofbirth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. 
Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find no 
portion ofthe submitted information is subject to section 552.102(a) of the Government 
Code. Thus, the city may not withhold any portion of the submitted information under 
section 552.102(a) ofthe Government Code. 
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Section 552.1 08(b )( 1) ofthe Government Code excepts from disclosure"[ a ]n internal record 
or notation of a law enforcement agency or prosecutor that is maintained for internal use in 
matters relating to law enforcement or prosecution ... if ... release of the internal record or 
notation would interfere with law enforcement or prosecution[.]" Gov't Code 
§ 552.108(b)(1); see City of Fort Worth v. Cornyn, 86 S.W.3d at 327 (Gov't Code 
§ 552.108(b)(1) protects information that, if released, would permit private citizens to 
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and 
generally undermine police efforts to effectuate state laws). We note section 552.108 is a 
discretionary exception to disclosure that protects a governmental body's interests, as 
distinguished from exceptions that are intended to protect the interests of third parties, and 
may be waived by the governmental body. See Open Records Decision Nos. 522 at 4 (1989) 
(discretionary exceptions in general), 177 (1977) (governmental body may waive statutory 
predecessor to section 552.1 08). Because the city does not seek to withhold any information 
under section 552.108, none of the submitted information may be withheld on that basis. 

Section 552.116 of the Government Code provides the following: 

(a) An audit working paper of an audit of the state auditor or the auditor of 
a state agency, an institution of higher education as defined by 
Section 61.003, Education Code, a county, a municipality, a school district, 
a hospital district, or a joint board operating under Section 22.074, 
Transportation Code, including any audit relating to the criminal history 
background check of a public school employee, is excepted from the 
requirements of Section 552.021. If information in an audit working paper 
is also maintained in another record, that other record is not excepted from 
the requirements of Section 552.021 by this section. 

(b) In this section: 

(1) "Audit" means an audit authorized or required by a statute of this 
state or the United States, the charter or an ordinance of a 
municipality, an order of the commissioners court of a county, the 
bylaws adopted by or other action ofthe governing board of a hospital 
district, a resolution or other action of a board of trustees of a school 
district, including an audit by the district relating to the criminal 
history background check of a public school employee, or a resolution 
or other action of a joint board described by Subsection (a) and 
includes an investigation. 

(2) "Audit working paper" includes all information, documentary or 
otherwise, prepared or maintained in conducting an audit or preparing 
an audit report, including: 
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(A) intra-agency and interagency communications; and 

(B) drafts of the audit report or portions of those drafts. 

Gov't Code§ 552.116. We note section 552.116 is also a discretionary exception to 
disclosure that protects a governmental body's interests, as distinguished from exceptions 
that are intended to protect the interests of third parties, and may be waived by the 
governmental body. See ORD 522 at 4 (discretionary exceptions in general). Because the 
city does not seek to withhold any information under section 552.116, none of the submitted 
information may be withheld on that basis. 

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address, 
home telephone number, personal pager and cellular telephone numbers, emergency contact 
information, social security number, and family member information of a peace officer, 
regardless of whether the peace officer complies with sections 552.024 or 552.1175 of the 
Government Code.2 Gov't Code§ 552.117(a)(2). Upon review, we find no portion of the 
submitted information is subject to section 552.117(a)(2) of the Government Code. Thus, 
the city may not withhold any portion of the submitted information under 
section 552.117(a)(2) ofthe Government Code. 

Section 552.1175 provides in part: 

(a) This section applies only to: 

(1) peace officers as defined by Article 2.12, Code of Criminal 
Procedure[.] 

(b) Information that relates to the home address, home telephone number, 
emergency contact information, or social security number of an individual to 
whom this section applies, or that reveals whether the individual has family 
members is confidential and may not be disclosed to the public under this 
chapter if the individual to whom the information relates: 

(1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
ofthe individual's status. 

2Section 552.117(a)(2) adopts the definition ofpeace officer found at article 2.12 of the Code of 
Criminal Procedure. 
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Jd. § 552.1175(a)(1), (b). A telephonenumberwehavemarkedrelates to a peace officer who 
is employed by another law enforcement agency and the remaining telephone numbers we 
have marked may relate to a peace officer who is employed by another law enforcement 
agency. Section 552.1175(b) also applies to the personal cellular telephone number of an 
individual who falls within the scope of section 552.1175(a), provided the cellular telephone 
service is not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 
(1988) (section 552.117 not applicable to cellular telephone numbers paid for by 
governmental body and intended for official use). Accordingly, to the extent the information 
we have marked pertains to a peace officer as defined by article 2.12 of the Code of Criminal 
Procedure who elects to restrict access to his marked information in accordance with 
section 552.1175(b ), the city must withhold the marked telephone numbers under 
section 552.1175 of the Government Code. However, ifthe marked telephone numbers are 
cellular telephone numbers, the city must withhold them under section 552.1175 only if a 
governmental body does not pay for the cellular telephone service. Conversely, if the 
information we have marked does not pertain to a peace officer as defined by article 2.12 of 
the Code of Criminal Procedure, the individuals at issue do not elect to restrict access to their 
information in accordance with section 552.1175(b ), or the telephone numbers are cellular 
telephone numbers and the telephone service is paid for by a governmental body, the marked 
telephone numbers may not be withheld under section 552.1175. 

Section 552.119 provides as follows: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code 
of Criminal Procedure, or a security officer commissioned under 
Section 51.212, Education Code, the release of which would endanger the life 
or physical safety of the officer, is excepted from [required public disclosure] 
unless: 

(1) the officer is under indictment or charged with an offense by 
information; 

(2) the officer is a party in a fire or police civil service hearing or a 
case in arbitration; or 

(3) the photograph is introduced as evidence in a judicial proceeding. 

(b) A photograph exempt from disclosure under Subsection (a) may be made 
public only if the peace officer or security officer gives written consent to the 
disclosure. 

Gov't Code§ 552.119. Under section 552.119, a governmental body must demonstrate, if 
the documents do not demonstrate on their face, release of the photograph would endanger 
the life or physical safety of a peace officer. Upon review, we find the responding individual 
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has failed to demonstrate any portion of the remammg information is subject to 
section 552.119 of the Government Code. Accordingly, no portion of the remaining 
information may be withheld under section 552.119 of the Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license or permit or motor vehicle title or registration or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. !d. § 552.130(a). Upon review, we find no portion of the 
remaining information is subject to section 552.130 of the Government Code. Thus, no 
portion of the remaining information may be withheld under section 552.130 of the 
Government Code. 

Section 552.137 ofthe Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). Upon 
review, we find no portion ofthe remaining information is subject to section 552.137 of the 
Government Code. Thus, no portion of the remaining information may be withheld under 
section 552.137 ofthe Government Code. 

Section 552.152 ofthe Government Code provides: 

Information in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from the 
requirements of Section 552.021 if, under the specific circumstances 
pertaining to the employee or officer, disclosure of the information would 
subject the employee or officer to a substantial threat of physical harm. 

!d. § 55 2.15 2. Upon review, we find the responding individual has failed to demonstrate any 
portion of the remaining information is subject to section 552.152 of the Government Code. 
Accordingly, the no portion of the remaining information may be withheld under 
section 552.152 ofthe Government Code. 

In summary, to the extent the information we have marked pertains to a peace officer as 
defined by article 2.12 of the Code of Criminal Procedure who elects to restrict access to his 
marked information in accordance with section 552.1175(b ), the city must withhold the 
marked telephone numbers under section 552.1175 of the Government Code. However, if 
the marked telephone numbers are cellular telephone numbers, the city must withhold them 
under section 552.1175 only if a governmental body does not pay for the cellular telephone 
service. The remaining information must be released. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

David L. Wheelus 
Assistant Attorney General 
Open Records Division 

DLW/akg 

Ref: ID# 504153 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Third Parties 
(w/o enclosures) 


