
October 31, 2013 

Ms. Tracey M. Smith 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Welder Leshin Lorenz McNiff Buchanan Hawn, LLP 
800 North Shoreline Boulevard, Suite 300 North 
Corpus Christi, Texas 78401 

Dear Ms. Smith: 

OR2013-19042 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 504167. 

The Port of Corpus Christi Authority of Nueces County (the "authority"), which 
you represent, received a request for all formal and informal deals, communications, 
and negotiations between a named company and the authority concerning a specified 
property. You claim that the submitted information is excepted from disclosure under 
sections 552.103, 552.104, 552.111, and 552.137 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information. 1 We have also received and considered comments from the requestor. See 
Gov't Code § 552.304 (interested party may submit comments stating why information 
should or should not be released). 

Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022 provides, in pertinent part, as follows: 

'We assume that the "representative sample" of information submitted to this office is truly 
representative of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). 
This open records letter does not reach, and therefore does not authorize the withholding of, any other requested 
records to the extent that those records contain substantially different types of information than that submitted 
to this office. 
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(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under [the Act] 
or other law: 

(18) a settlement agreement to which a governmental body is a party. 

!d. § 552.022(a)(l8). The submitted information includes a settlement agreement to which 
the authority is a party. Therefore, pursuant to section 552.022( a)(l8), the authority must 
release the settlement agreement unless it is confidential under the Act or other law. 
Although you assert this information is excepted from disclosure under sections 552.103 
and 552.111 of the Government Code, these sections are discretionary and do not make 
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning 
News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive Gov't Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 470 at 7 (1987) (governmental body may waive 
statutory predecessor to section 552.111 deliberative process). Therefore, the authority may 
not withhold the information at issue under sections 552.103 and 552.111. However, you 
also claim an exception for this information under section 552.104 of the Government Code. 
Information encompassed by section 552.022(a)(18) may be withheld under section 552.104. 
See Gov't Code § 552.1 04(b) (information protected by section 552.104 not subject to 
required public disclosure under section 552.022(a)). Therefore, we will consider your 
argument under section 552.104 for this information. We will also consider your arguments 
under sections 552.103, 552.104, 552.111, and 552.137 for the information not subject to 
section 552.022. 

Section 552.104 of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." !d. § 552.104. The purpose of 
section 552.104 is to protect a governmental body's interests in competitive bidding 
situations, including where the governmental body may wish to withhold information in 
order to obtain more favorable offers. See Open Records Decision No. 592 at 8 (1991) 
(statutory predecessor to section 552.104 designed to protect interests of governmental body 
in competitive situation, and not interests of private parties submitting information to 
government). Section 552.104 protects information from disclosure if the governmental 
body demonstrates potential harm to its interests in a particular competitive situation. See 
Open Records Decision No. 463 (1987). Generally, section 552.104 does not except bids 
from disclosure after bidding is completed and the contract has been executed. See Open 
Records Decision No. 541 (1990). 

You state the authority is still in the process of negotiating a sales contract with the named 
company for the specified property, and a final contract has not been executed. You inform 
us that releasing the submitted information "will impair [the authority's] ability to effectively 
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compete in the market and obtain/negotiate additional favorable (and/or lease) proposals 
should the proposed contract not be finalized and executed[.]" Based on these 
representations and our review, we conclude the authority has demonstrated release of the 
submitted information could harm its interests in a competitive situation. Thus, the authority 
may withhold the submitted information under section 552.104 of the Government Code 
until such time as a contract has been executed. See Open Records Decision No. 170 
at 2 (1977) (release of bids while negotiation of proposed contract is in progress would 
necessarily result in an advantage to certain bidders at expense of others and could be 
detrimental to public interest in contract under negotiation). As our ruling is dispositive, we 
need not address your remaining arguments against disclosure. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sarah Casterline 
Assistant Attorney General 
Open Records Division 

SEC/tch 

Ref: ID# 504167 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


