GREG ABBOTT

November 7, 2013

Ms. Crystal Koonce

Open Records

Williamson County Sheriff’s Office
508 South Rock Street
Georgetown, Texas 78626

OR2013-19483

Dear Ms. Koonce:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 505213.

The Williamson County Sheriff’s Office (the “sheriff’s office™) received a request for
information pertaining to a specified incident involving a named decedent. You claim some
of the submitted information is excepted from disclosure under sections 552.101 and 552.136
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the
United States Code, which renders tax return information confidential. See Attorney General
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms).
Section 6103(b) defines the term “return information” as:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or
with respect to the determination of the existence, or possible existence, of
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liability.. . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense].]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
ataxpayer’s liability under title 26 of the United States Code. See Chamberlainv. Kurtz, 589
F.2d 827, 840-41 (5th Cir. 1979); Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989),
aff’d in part, 993 F.2d 1111 (4th Cir. 1993). Consequently, the sheriff’s office must
withhold the W-2 form you have marked under section 552.101 of the Government Code in
conjunction with section 6103(a) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(“MPA”), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides in pertinent part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has concluded the protection afforded by section 159.002
extends only to records created by either a physician or someone under the supervision of a
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982).
Section 159.001 of the MPA defines “patient” as a person who consults with or is seen by
a physician to receive medical care. See id. § 159.001(3). Under this definition, a deceased
person cannot be a patient under section 159.002 of the MPA. See Open Records Decision
Nos. 487 (1987), 370 (1983), 343 (1982). Thus, the MPA is applicable only to records
related to a person who was alive at the time of diagnosis, evaluation, or treatment to which
the records pertain. A portion of the submitted information reflects it was completed by a
jail medical officer under the supervision of the jail physician. Upon review, we find this
information, which we have marked, consists of records of the identity, diagnosis, evaluation,
or treatment of a patient by a physician that were created by a physician or someone under
the supervision of a physician. Accordingly, the sheriff’s office must withhold the
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information we have marked under section 552.101 of the Government Code in conjunction
with the MPA.!

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code which pertains to criminal history record information (“CHRI”). CHRI
generated by the National Crime Information Center (“NCIC”) or by the Texas Crime
Information Center is confidential under federal and state law. CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI obtained from the NCIC network or other states.
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990); see
generally Gov’t Code ch. 411 subch. F. Section 411.083 of the Government Code deems
confidential CHRI the Texas Department of Public Safety (“DPS”) maintains, except DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id § 411.089(b)(1). Thus, any CHRI obtained from DPS or any other criminal justice
agency must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411, subchapter F. Upon review, we find the information the
sheriff’s office has marked constitutes CHRI for purposes of chapter 411. Therefore, the
sheriff’s office. must withhold the information you have marked under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code.2

Section 552.101 of the Government Code also encompasses section 181.006 of the Health
and Safety Code. Section 181.006 states that:
For a covered entity that is a governmental unit, an individual’s protected health
information:

(1) includes any information that reflects that an individual received
‘health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

'As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Health & Safe@ Code § 181.006. Section 181.001(b)(2) defines “[c]overed entity,” in part,
as “any person . who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site[.]

Id. § 181.001(b)(2)(A). You do not inform us the sheriff’s office is a covered entity for
purposes of section 181.006 of the Health and Safety Code. Thus, we find you have failed
to demonstrate that any of the remaining information is subject to section 181.006 of the
Health and Safety Code. Accordingly, none of the remaining information may be withheld
under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses chapter 560 of the Government
Code, which provides that a governmental body may not release biometric identifier
information except in certain limited circumstances. See Gov’t Code §§ 560.001 (defining
“biometric identifier” to include fingerprints and records of hand geometry), .002
(prescribing manner in which biometric identifiers must be maintained and circumstances
in which they can be released), .003 (providing that biometric identifiers in possession of
governmental body are exempt from disclosure under the Act). We note laws making this
type of information confidential are intended to protect an individual’s privacy. See id.
§ 560.003. Because the right of privacy is purely personal and lapses at death, the
fingerprints of a deceased individual may not be withheld on the basis of
sections 560.001, 560.002, and 560.003. See Moore v. Charles B. Pierce Film Enters.,
Inc., 589 S.W.2d 489 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.) (right of privacy
is purely personal and lapses upon death); see also Justice v. Belo Broadcasting Corp., 472
F. Supp. 145, 146-67 (N.D. Tex. 1979); Attorney General Opinions JM-229 (1984); H-917
(1976); Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). The
fingerprints you have marked belong to a deceased individual. Therefore, the sheriff’s office
may not withhold the fingerprints under section 552.101 in conjunction with section 560.003
of the Government Code.

Section 552.136(b) of the Government Code states “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). We note the purposes of section 552.136 is to protect the privacy interests of
individuals. As noted above, because the right of privacy lapses at death, information that
pertains solely to deceased individuals may not be withheld under section 552.136. See
Moore, 589 S.W.2d at 491; see also Attorney General Opinions JM-229, H-917; ORD 272



Ms. Crystal Koonce - Page 5

at 1. We note you have marked debit and credit card numbers which belong to the deceased
individual. To-the extent the information you have marked pertains to an account in which
aliving individual has an interest, the sheriff’s office must withhold it under section 552.136
of the Government Code.” However, if the information you have marked pertains
solely to theideceased individual, the sheriff’s office may not withhold it under
section 552.136 of the Government Code.

In summary, the sheriff’s office must withhold the W-2 form you have marked under
section 552.10] of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code. The sheriff’s office must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with the MPA. The sheriff’s
office must withhold the CHRI you have marked under section 552.101 of the Government
Code in conjunction with section 411.083 of the Government Code. To the extent the
information you have marked pertains to an account in which a living individual has an
interest, the sheriff’s office must withhold it under section 552.136 of the Government Code.
The sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling infé.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Thana Hussaini
Assistant Attorney General
Open Records Division

TH/som

3Section 552.136 of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). Ifaigovernmental body redacts such information, it must notify the requestor in accordance with
section 552.136(g). See id. § 552.136(d), (e).
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Ref: ID# 505213
Enc. Submitted documents

c: Requestor
(w/o enclosures)




