ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 13, 2013

Mr. G. Brian Garrison

Assistant District Attorney

District Attorney’s Office

County of Dallas

133 North Riverfront Boulevard, LB-19
Dallas, Texas 75207-4399

OR2013-19765
Dear Mr. Garrison:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 505486.

The Dallas County District Attorney’s Office (the “district attorney’s office”) received a
request for the following information related to a case involving a named individual: the
Comprehensive Assessment and Treatment evaluation, Pre-sentence Investigation Report,
and information the named individual’s attorney provided a specified court. You state the
district attorney’s office does not maintain information responsive to the request for the
Comprehensive Assessment and Treatment evaluation or Pre-sentence Investigation Report.'
You claim some of the submitted information is excepted from disclosure under
sections 552.101 and 552.130 of the Government Code. We have considered the exceptlons
you claim and rev1ewed the submitted information.

'"We note the Act does not require a governmental body to disclose information that did not exist at -
the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.—San Antonio 1978, writ dism’d); Attorney General Opinion H-90 (1973); Open Records Decision
Nos. 452 at 2-3 (1986), 342 at 3 (1982), 87 (1975); see also Open Records Decision Nos. 572 at 1 (1990), 555
at 1-2 (1990), 416 at 5 (1984).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information other statutes make confidential.
You assert some of the information at issue is protected by the Privacy Act of 1974,
section 552a of title 5 of the United States Code (“Federal Privacy Act”). However, the
Federal Privacy Act applies only to a federal agency. See 5 U.S.C. §§ 552(f), 552a(a). State
and local government agencies are not covered by the Federal Privacy Act. See Davidson
v. Georgia, 622 F. 2d 895, 896 (5th Cir. 1980); see also Attorney General Opinion MW-95
(1979). Because the district attorney’s office is not a federal agency, it is not bound by the
Federal Privacy Act’s confidentiality provisions as would be a federal agency. See 5 U.S.C.
§§ 552a(a)(1), 552(f) (defining “agency” for purposes of Federal Privacy Act). Therefore,
the information at issue cannot be considered confidential by law pursuant to section 552.101
of the Government Code in conjunction with the Federal Privacy Act.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which provides “[communications between a patient and a professional,
and records of the identity, diagnosis, evaluation, or treatment of a patient that are created
or maintained by a professional, are confidential.” Health & Safety Code § 611.002(a).
Section 611.001 defines a “professional” as (1) a person authorized to practice medicine, (2)
a person licensed or certified by the state to diagnose, evaluate, or treat mental or emotional
conditions or ‘disorders, or (3) a person the patient reasonably believes is authorized,
licensed, or certified. See id. § 611.001(2). Upon review, we find the information we have
marked consists of mental health records subject to section 611.002(a) of the Health and
Safety Code. Accordingly, the district attorney’s office must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
section 611.002(a) of the Health and Safety Code.*

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). This office has found that personal financial information not relating to the
financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 600
(1992), 545 (1990).

i
*As our ruling on this information is dispositive, we need not address your remaining arguments against
its disclosure.
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Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supteme Court in Industrial Foundation. Accordingly, the district attorney’s
office must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license or driver’s license or a motor vehicle title or registration
issued by a Texas agency, or an agency of another state or country. See Gov’t Code
§ 552.130(a)(1)-(2). Upon review, we find the district attorney’s office must withhold the
motor vehicle record information we have marked under section 552.130 of the Government
Code.’

We note some of the remaining information is subject to sections 552.136 and 552.137 of
the Government Code.* Section 552.136 states “[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136.
This office has'determined an insurance policy number is an access device for the purposes
of section 552.136. Accordingly, we find the district attorney’s office must withhold the
insurance policy numbers we have marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Id. § 552.137(a)-(c). The e-mail
address at issue is not a type specifically excluded by section 552.137(c) of the Government
Code. Therefore, the district attorney’s office must withhold the e-mail address we have
marked under 'section 552.137 of the Government Code, unless the owner of the e-mail
address affirmatively consents its disclosure.

In summary, the district attorney’s office must withhold the information we have marked
under (1) section 552.101 of the Government Code in conjunction with section 611.002(a)
of the Health and Safety Code; (2) section 552.101 of the Government Code in conjunction
with common-law privacy, (3) section 552.130 of the Government
Code; (4) section 552.136; and (5) 552.137 of the Government Code, unless the owner of the

3Section 552 130(c) of the Government Code allows a governmental body to redact the information
described in subsectlon 552.130(a) without the necessity of seeking a decision from the attorney general.
See Gov’t Code S 552.130(c). If a governmental body redacts such information, it must notify the requestor

in accordance with section 552.130(¢). See id § 552.130(d), (e).

“The Ofﬁce ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body.
Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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marked e-mail address affirmatively consents to its disclosure. The remaining information
must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_infé.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
i ! !
N
| é‘//\/m _‘/\/ i"\}/k )
Jeithifer Luttrall
Assistant Attorney General
Open Records Division
JL/som {
1

Ref: ID# 505486

Enc. Submitted documents
I
c: Requestor
(w/o enclosures)

“We note the remaining information contains a social security number. Section 5572.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. See Gov’t Code
§ 552.147(b).




