GREG ABBOTT

November 19, 2013

Ms. Lisa Calem-Lindstrom
Public Information Coordinator
Texas Facilities Commission
P.O. Box 13047

Austin, Texas 78711-3047

OR2013-20223
Dear Ms. Calefm-Lindstrom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 506224,

The Texas Facilities Commission (the “commission”) received four requests from
two different requestors for certain information pertaining to request for proposal
(“RFP”) 303-4-20359 and RFP 303-4-20359A. You state the commission does not have
information responsive to portions of the requests.’ You also state you have released some
of the responsive information, and will release the remaining responsive information with
the exception of the requested bid proposals. On behalf of interested third parties, you claim
some of the submitted information is excepted from disclosure under section 552.110 of the
Government Code.” You state, and provide documentation showing, you notified the
interested third parties of the request and of their right to submit arguments to this office

'We note the Act does not require a governmental body to release information that did not exist when
it received a requést or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2
(1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

Although the commission initially raised section 552.104 of the Government Code, we note, in
correspondence to our office dated October 21, 2013, the commission withdrew its claim under this exception.
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explaining why their information should not be released. See Gov’t Code § 552.305
(permitting interested third party to submit to attorney general reasons why requested
information should not be released); see also Open Records Decision No. 542 (1990)
(determining statutory predecessor to section 552.305 permits governmental body to rely on
interested third'party to raise and explain applicability of exception in certain circumstances).
We have received arguments from Edison Plaza Partners, LLC (“Edison”). We have
considered the arguments and reviewed the submitted information.

Initially, we must address the commission’s obligations under the Act. Section 552.301 of
the Government Code prescribes the procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pufsuant to section 552.301(e), a governmental body is required to submit to this
office within fifteen business days of receiving an open records request (1) written comments
stating the reasons why the claimed exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request,
and (4) a copy of the specific information requested or representative samples, labeled to
indicate which exceptions apply to which parts of the documents. Gov’t Code
§ 552.301(e)(1)(A)-(D). You state you received the first three requests for information on
August 30, 2013. This office does not count the date the request was received or holidays
for the purpose of calculating a governmental body’s deadlines under the Act. Thus, the
fifteen business day deadline for those requests was September 23, 2013. While the
commission submitted most of the information responsive to those requests as required by
section 552.301(e), the commission submitted a portion of the responsive information after
the fifteen business day deadline. Accordingly, we conclude the commission has failed to
comply with the procedural requirements mandated by section 552.301(e) of the Government
Code for that information.

Pursuant to settion 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
information is’public and must be released unless a governmental body demonstrates a
compelling reason to withhold the information to overcome this presumption. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ); Open Records Decision No. 630 (1994). The presumption that information is
public under section 552.302 can be overcome by demonstrating that the information is
confidential by law or third-party interests are at stake. See Open Records Decision Nos. 630
at 3, 325 at 2 (1982). Because section 552.110 of the Government Code can provide a
compelling reason to withhold information and because third-party interests are involved in
this instance, we will consider whether the additional responsive information must be
released under the Act. We will also consider the arguments for the responsive information
that the commission timely submitted.
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You raise section 552.110 of the Government Code for some of the submitted information
on behalf of thé third parties. However, section 552.110 is designed to protect the interests
of third parties, not the interests of a governmental body. As such, a governmental body may
not raise section 552.110 on behalf of a third party. Therefore, if we do not receive
comments from a third party explaining why the information at issue should not be released,
we will conclude section 552.110 is not applicable. We note an interested third party is
allowed ten business days after the date of its receipt of the governmental body’s notice
under section 552.305(d) of the Government Code to submit its reasons, if any, as to why
requested information relating to it should be withheld from disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter, we have only received arguments from
Edison. Thus, the remaining third parties have failed to demonstrate they have a protected
proprietary interest in any of the submitted information. See id. § 552.110(a)~(b); Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Accordingly, the commission may not withhold the submitted
information on' the basis of any proprletary interests the remaining third parties may have in
the 1nformat10n

Section 552.1 IO(b) ofthe Government Code protects “[cJommercial or financial information
for which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained[.]”
Gov’t Code §'552.110(b). This exception to disclosure requires a specific factual or
evidentiary showing, not conclusory or generalized allegations, that substantial competitive
injury would likely result from release of the information at issue. /d.; see also ORD 661

at 5. Upon review, we find Edison has demonstrated their financial report constitutes
commercial or financial information, the disclosure of which would cause it substantial
competitive harm. Thus, the commission must withhold the information we have marked
under section 552.110 of the Government Code.’

We note portions of the remaining information are subject to sections 552.101 and 552.130
of the Government Code.! Section 552.101 of the Government Code excepts from public
disclosure “information considered to be confidential by law, either constitutional, statutory,
or by judicial decision.” Gov’t Code § 552.101. This section encompasses common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the

3As our ruling is dispositive for this information, we do not address Edison’s remaining argument under
section 552.110(a) of the Government Code.

“The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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publication of which would be highly objectionable to a reasonable person, and (2) not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of f_his test must be satisfied. /d. at 681-82. The types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683.

This office has found that personal financial information not related to a financial transaction
between an individual and a governmental body is intimate and embarrassing and of no
legitimate public interest. See Open Records Decision Nos. 600 (1992), 545 (1990), 523
(1989), 373 (1983) (sources of income not related to financial transaction between individual
and governmental body protected under common-law privacy). We note common-law
privacy protects the interests of individuals, not those of corporate and other business
entities. See Open Records Decision Nos. 620 (1993) (corporation has no right to
privacy), 192 (1978) (right to privacy is designed primarily to protect human feelings and
sensibilities, rather than property, business, or other pecuniary interests); see also United
States v. Morton Salt Co., 338 U.S. 632, 652 (1950) (cited in Rosen v. Matthews Constr.
Co., 777 S.W.2d 434 (Tex. App.—Houston [14th Dist.] 1989), rev’d on other grounds, 796
S.W.2d 692 (Tex. 1990)) (corporation has no right to privacy). However, the financial
information of a company that is an individual or sole proprietorship is confidential under
common-law privacy. See Morton, 338 U.S. at 652; ORD 620.

Upon review, iwe find the personal financial information we have marked satisfies the
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the
commission rrfust withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

The remaining; information includes photographs that contain discernible license plates.
Section 552.1300(a)(2) of the Government Code provides that information relating to a motor
vehicle title oriregistration issued by an agency of this state, or another state or country, is
excepted from public release. Gov’t Code § 552.130(a)(2). The commission must withhold
the discernible license plates in the photographs under section 552.130(a)(2) of the
Government Code.

In summary, the commission must withhold (1) the information we have marked under
section 552.110(b) of the Government Code; (2) the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy;
and (3) the discernible license plates in the photographs under section 552.130 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp.//www texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government

Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney

General, toll free, at (888) 672-6787.

. Sincerely,

EU

Michelle R. Geirza

Assistant Attorney General
Open Records Division

i

MRG/som
Ref: ID# 506224
Enc.

Submitted documents

Reques}or
(w/o enclosures)

Mr. Bryan H. Ainsworth

5000 Highway 69 South
Lumberton, Texas 77657-8212
(w/o enclosures)

Mr. James D. Austin
350 Magnolia, Suite 300
Beaumont, Texas 77701
(w/o enclosures)

Mr. Dax Mitchell

DTSM Development, LLC
4209 Gateway Drive, Suite 200
Colleyville, Texas 76034

(w/o enclosures)
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Mr. David Petrick

Fantozzi, LTD.

4131 Spicewood Springs Road, #N-1
AustinfTexas 78759

(w/o ericlosures)

Mr. James Wilson
2397 Santa Clara Street
Mission, Texas 78572
(w/o enclosures)

¥

Mr. Dade Phelan

3105 Executive, LLC
1277 Calder

Beaumont, Texas 77701
(w/o enclosures)

Mr. Bill Cobb
Counsel for Edisaon Plaza Partners, LLC
Jackson Walker, LLP
100 Congress Avenue, Suite 1100
Austinj Texas 78701
(w/o enclosures)
§
Mr. Dade Phelan
Phelan Investments
1277 Calder
Beaumont, Texas 77701
(w/o enclosures)

Mr. Bryan H. Ainsworth
Worth A.D. & P., Inc.
5000 Highway 69 South
Lumberton, Texas 77657
(w/o enclosures)

Mr. David W.E. Cabell

Cabell Real Estate Investments
P.O.Box 7173

Beaumont, Texas 77726

(w/o enclosures)

3
1




