GREG ABBOTT

November 21, 2013

Ms. Susan K. Bohn

Assistant Superintendent and General Counsel
Lake Travis Independent School District

3322 Ranch Road 620 South

Austin, Texas 78738

OR2013-20375
Dear Ms. Bohh:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 506421 (090313-FBF/4855, 090313-FB3/4842, 090313-FB4/4843,
and 090313-FCD/4867).

The Lake Travis Independent School District (the “district”) received four requests from the
same requestor for (1) billing statements, invoices, and receipts for the district’s legal
expenses during a specified time period; (2) documents regarding any resignations or
terminations of any district employee or contractor during a specified time period; (3) any
employee exit interview documents created or submitted during a specified time period,
and (4) any documents pertaining to the purchase, installation, financing, and maintenance
of the “jumbotron” located at a specified district high school. You inform us you have
released some of the requested information to the requestor. Additionally you inform us you
have redacted ‘information pursuant to the Family Educational Rights and Privacy Act
(“FERPA”), section 1232g of title 20 of the United States Code,' information subject to

'"The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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section 552.1 1‘7 (a)(1) of the Government Code in accordance with section 552.024 of the
Government Code,? and information subject to section 552.137 of the Government Code in
accordance with Open Records Decision No. 684 (2009).> You claim some of the submitted
information is-excepted from disclosure under sections 552.101 and 552.107 of the
Government Code.* Additionally, you state the information submitted in Tab 5 implicates
the proprietary interests of a third party. Accordingly, you inform us, and provide
documentation showing, you notified Daktronics, Inc. (“Daktronics™) of the request and of
the company’s;right to submit comments to this office as to why the information at issue
should not be released to the requestor. See Gov’t Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (determining that statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under the Act in certain circumstances). We have received
comments from Daktronics. We have considered the submitted arguments and reviewed the
submitted information.

Daktronics asserts the information relating to it is not subject to the Act. The Act is
applicable only to “public information.” See Gov't Code § 552.021. Section 552.002(a)
defines “public information” as

inforrnéition that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;

%
i(2) for a governmental body and the governmental body:

(A) owns the information;

(B) has a right of access to the information; or

*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by sectién 552.117(a)(1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2).

*Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold ¢ertain categories of information, including an e-mail address of a member of the public, under
section 552.137 of the Government Code, without the necessity of requesting an attorney general opinion.

*Although you also cite to section 552.104 of the Government Code in your brief to this office, you
have not submitted arguments explaining how this exception applies to the submitted information. Therefore,
we assume you have withdrawn it. See Gov’t Code §§ 552.301, .302.
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(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer's or employee's official capacity and the information
i"pertains to official business of the governmental body.

Id. § 552.002(a). Thus, information that is collected, assembled, or maintained by a third
party may be subject to disclosure under the Act if a governmental body owns or has a right
of access to thq:information. See Open Records Decision No. 462 (1987); cf- Open Records
Decision No. 499 (1988).

Daktronics contends the information relating to it is not subject to the Act because the
information “is not a matter of public concern and does not pertain to official acts,
transactions, or decisions.” We note, however, the information at issue consists of
information Daktronics sent to the district and that is in the possession of the district.
Furthermore, this information was collected, assembled, or maintained in connection with
the transaction of the district’s official business, and the district has submitted this
information as being subject to the Act. Therefore, we conclude the information at issue is
subject to the Act and must be released, unless Daktronics or the district demonstrates the
information falls within an exception to public disclosure under the Act. See Gov’t Code
§§ 552.006, .021, .301, .302.

Next, we note the information in Tab 1 is subject to section 552.022(a)(16) of the
Government Code. Section 552.022(a)(16) provides for required public disclosure of
“information that is in a bill for attorney’s fees and that is not privileged under the
attorney-client privilege,” unless the information is confidential under the Act or other law.
Id § 552.022(a)(16). Tab 1 consists of attorney fee bills. Section 552.107 of the
Government Code is a discretionary exception to disclosure that protects a governmental
body’s interest§ and may be waived. See Open Records Decision Nos. 676 at 10-11 (2002)
(attorney-client privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000)
(discretionary exceptions generally). Therefore, the district may not withhold the fee bills
under section 552.107. However, the Texas Supreme Court has held the Texas Rules of
Evidence are *‘other law” within the meaning of section 552.022. See In re City of
Georgetown, 53 S.W.3d 328,336 (Tex. 2001). Accordingly, we will consider your assertion
of the attorney-client privilege under Texas Rule of Evidence 503 for the fee bills submitted
in Tab 1. We will also consider the remaining arguments for the information not subject to
section 552.022 of the Government Code.

Texas Rule of Evidence 503 encompasses the attorney-client privilege, providing in relevant
part: ‘
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t

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the client’s
‘lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or arepresentative of the client, or the client’s lawyer
or a representative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and concerning
a matter of common interest therein;

(D) between representatives of the client or between the client and a
‘representative of the client; or

(E) among lawyers and their representatives representing the same
client.
it
TEX.R.EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Thus, in order to withhold information from disclosure under rule 503, a governmental body
must: (1) show that the document is acommunication transmitted between privileged parties
or reveals a confidential communication; (2) identify the parties involved in the
communication; and (3) show that the communication is confidential by explaining that it
was not intended to be disclosed to third persons and that it was made in furtherance of the
rendition of professional legal services to the client. Upon a demonstration of all three
factors, the information is privileged and confidential under rule 503, provided the client has
not waived the privilege or the document does not fall within the purview of the exceptions
to the privilege'enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861
S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, no writ).

You assert the submitted attorney fee bills must be withheld in their entirety under rule 503.
However, section 552.022(a)(16) of the Government Code provides information “that is
in a bill for ‘attorney’s fees” is not excepted from required disclosure unless it is
confidential #nder other law or privileged under the attorney-client privilege.
See Gov’'t Code § 552.022(a)(16) (emphasis added). This provision, by its express language,
does not permit the entirety of an attorney fee bill to be withheld. See also Open Records
Decisions Nos: 676 (attorney fee bill cannot be withheld in entirety on basis it contains or
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is attorney-client communication pursuant to language in section 552.022(a)(16)), 589 (1991)
(information in attorney fee bill excepted only to extent information reveals client
confidences or attorney’s legal advice). Accordingly, the district may not withhold the
entirety of the submitted fee bills under Texas Rule of Evidence 503.

You state the attorney fee bills contain confidential communications between the district’s
outside attorneys and district officials and personnel. You state these communications were
made for the purpose of facilitating the rendition of professional legal services to the district.
Further, we understand these communications have remained confidential. Accordingly, the
district may w1thhold the information we have marked on the basis of the attorney-client
privilege under Texas Rule of Evidence 503. However, the remaining information at issue
does not document a communication or consists of communications with parties whom you
have not estab]lshed are privileged parties for purposes of Texas Rule of Evidence 503.
Therefore, none of the remaining information may be withheld under Texas Rule of
Evidence 503."

Next, we address the information not subject to section 552.022. Section 552.101 of the
Government Code excepts “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. Section 552.101
encompasses the Americans with Disabilities Act of 1990 (the “ADA”), which provides for
the confidentiality of certain medical records of employees and applicants. Specifically, the
ADA provides that information about the medical conditions and medical histories of
applicants or employees must be (1) collected and maintained on separate forms, (2) kept in
separate medical files, and (3) treated as a confidential medical record. 29 C.F.R.
§ 1630.14(c). In addition, an employer’s medical examination or inquiry into the ability of
an employee to perform job-related functions is to be treated as a confidential medical
record. Id.; see also Open Records Decision No. 641 (1996). The Equal Employment
Opportunity Commission (the “EEOC”) determined medical information for the purposes
of the ADA includes “specific information about an individual’s disability and related
functional limifations, as well as, general statements that an individual has a disability or that
an ADA reasonable accommodation has been provided for a particular individual.” See
Letter from Ellﬁn J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General
Counsel, National Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define
“disability” for the purposes of the ADA as “(1) a physical or mental impairment that
substantially limits one or more of the major life activities of the individual; (2) a record of
such an impairment; or (3) being regarded as having such an impairment.” 29 C.F.R.
§ 1630.2(g). The regulations further provide that physical or mental impairment
means: (1) any physiological disorder, or condition, cosmetic disfigurement, or anatomical
loss affecting one or more of the following body systems: neurological, musculoskeletal,
special sense organs, respiratory (including speech organs), cardiovascular, reproductive,
digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any mental or
psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness,and specific learning disabilities. See id. § 1630.2(h). Upon review, we find
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the ADA is api)licable to a portion of the submitted information, which we have marked.
The district miist withhold the information we have marked under section 552.101 of the
Government Code in conjunction with the ADA. *

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. The types of information considered
intimate and émbarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). This office has found personal financial information not relating to a
financial transaction between an individual and a governmental body is generally intimate
or embarrassiiig. See generally Open Records Decision Nos. 545 (1990) (deferred
compensation ‘information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history), 373 (1983)
(sources of income not related to financial transaction between individual and governmental
* body protectedrunder common-law privacy). We note, however, the public generally has a
legitimate interest in information that relates to public employment and public employees.
See Open Records Decision Nos. 542, 470 at 4 (1987) (public has legitimate interest in job
qualifications ‘and performance of public employees), 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation or
public employees), 432 at 2 (1984) (scope of public employee privacy is narrow). Upon
review, we find the information we have marked satisfies the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, the district must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we find none of the remaining information is highly
intimate or embarrassing and of no legitimate public interest. Accordingly, none of the
remaining information you have marked may be withheld on the basis of common-law
privacy.

Daktronics also raises section 552.101 of the Government Code for some of the information
in Tab 5. However, Daktronics has not directed our attention to any law, nor are we aware
of any law, under which any of the information in Tab 5 is considered to be confidential for
purposes of section 552.101 of the Government Code. See Open Records Decision Nos. 611
at 1 (1992) (common-law privacy), 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987)
(statutory confidentiality). Accordingly, none of the information in Tab 5 may be withheld
under section 552.101 of the Government Code

*
3

’As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Section 552.110 of the Government Code protects (1) trade secrets, and (2) commercial or
financial information the disclosure of which would cause substantial competitive harm to
the person from whom the information was obtained. Gov’t Code § 552.110.
Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by’statute or judicial decision. Id. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts. Hyde
Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open Records Decision No. 552
(1990) at 2. Section 757 provides a trade secret is
¥

any foriula, pattern, device or compilation of information which is used in

one’s business, and which gives him an opportunity to obtain an advantage

over competitors who do not know or use it. It may be a formula for a

chemical compound, a process of manufacturing, treating or preserving

materials, a pattern for a machine or other device, or a list of customers. It

differs from other secret information in a business . . . in that it is not

simply information as to single or ephemeral events in the conduct of the

business . ... A trade secret is a process or device for continuous use in the

operation of the business . . . . [It may] relate to the sale of goods or to other

operations in the business, such as a code for determining discounts, rebates

or other concessions in a price list or catalogue, or a list of specialized

customers, or a method of bookkeeping or other office management.

RESTATEMENT!OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatemenit’s definition of trade secret as well as the Restatement’s list of six trade
secret factors.® RESTATEMENT OF TORTS § 757 cmt. b. This office must accept a claim
information subject to the Act is excepted as a trade secret if a prima facie case for the
exception is made and no argument is submitted that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we cannot conclude section 552.110(a) is applicable unless it has
been shown the information meets the definition of a trade secret and the necessary factors

®The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

() the amount of effort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT 01%. TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306
at 2 (1982), 255 at 2 (1980).
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have been denibnstrated to establish a trade secret claim. Open Records Decision No. 402
(1983). '

Section 552.110(b) protects “[clJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory:or generalized allegations, substantial competitive injury would likely result
from release of the information at issue. Id.; see also Open Records Decision No. 661 at 5-6
(1999) (business enterprise must show by specific factual evidence that release of
information would cause it substantial competitive harm).

Daktronics asserts a portion of the company’s information constitutes trade secrets. Upon
review, we find Daktronics has failed to demonstrate how any portion of its information at
issue meets the definition of a trade secret, nor has it demonstrated the necessary factors to
establish a trade secret claim. See ORD 402 (section 552.110(a) does not apply unless
information meets definition of trade secret and necessary factors have been demonstrated
to establish trade secret claim). Accordingly, the district may not withhold any portion of the
remaining information under section 552.110(a) of the Government Code.

Daktronics also claims a portion of the company’s information is subject to
section 552.110(b) of the Government Code. Upon review, we find Daktronics has made
only conclusory allegations that the release of any of the remaining information it seeks to
withhold would result in substantial competitive injury. See ORD 661 (for information to
be withheld under commercial or financial information prong of section 552.110, business
must show by specific factual evidence that substantial competitive injury would result from
release of particular information at issue). Accordingly, we find none of the remaining
information at'issue may be withheld under section 552.110(b) of the Government Code.

Daktronics also claims some of its submitted information is subject to section 552.131 of the
Government Code. Section 552.131 relates to economic development information and
provides in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have-locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret of the business prospect; or

t

(2) commercial or financial information for which it is demonstrated
tbased on specific factual evidence that disclosure would cause

e n
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isubstantial competitive harm to the person from whom the
‘information was obtained.
(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].
Gov’t Code § 552.131(a)-(b). We note the scope of section 552.131(a) is co-extensive with
that of section §52.110 of the Government Code. See id. § 552.110(a)-(b). Because we have
already disposed of Daktronics’s claims for the information at issue under section 552.110,
the district may not withhold any of that information under section 552.131(a) of the
Government Code. We note section 552.131(b) is designed to protect the interests of
governmental bodies, not third parties. As the district does not assert section 552.131(b) as
an exception to disclosure, we conclude no portion of the submitted information is excepted
under section 552.131(b) of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code, except ‘as provided by section 552.024(a-1).” See id §§ 552.117(a)(1), .024.
Section 552.024(a-1) of the Government Code provides, “A school district may not require
an employee or former employee of the district to choose whether to allow public access to
the employee’s or former employee’s social security number.” Id. § 552.024(a-1). Thus, the
district may only withhold under section 552.117 the home address and telephone number,
emergency contact information, and family member information of a current or former
employee or official of the district who requests this information be kept confidential under
section 552.024.  Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request forithe information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or former
employee or official who did not timely request under section 552.024 the information be
kept confidential. Therefore, to the extent the individual whose information is at issue timely
requested confidentiality under section 552.024 of the Government Code, the district must
withhold the information we have marked under section 552.117(a)(1) of the Government

"The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

¥
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Code. Convergely, to the extent the individual at issue did not timely request confidentiality
under section 552.024, the district may not withhold the marked information under
section 552.117(a)(1).

Section 552.136(b) of the Government Code states that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Therefore, the district
must withhold the bank account and routing numbers we have marked pursuant to
section 552.136 of the Government Code.?

We note some-of the information at issue may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id, see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district may withhold the information we have marked under Texas Rule
of Evidence 503, but must release the remainder of the submitted fee bills in accordance with
section 552.022(a)(16) of the Government Code. The district must withhold (1) the
information we have marked under section 552.101 of the Government Code in conjunction
with the ADA; (2) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; (3) the information we have
marked under section 552.117(a)(1) of the Government Code, if the individual at issue made
a timely electign under section 552.024 of the Government Code; and (4) the bank account
and routing numbers we have marked under section 552.136 of the Government Code. The
district must release the remaining information to the requestor; however, any information
subject to copyright may be released only in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

RS

¥Section’552.136 of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). If a governmental body redacts such information, it must notify the requestor in accordance with
section 552.136(e). See id. § 552.136(d), (e).
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{

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_infe.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, \ -
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Kathryn R. Mattingly ,J} >

Assistant Attorney General
Open Records Division

KRM/som
Ref: ID# 506421
Enc. Submiﬁed documents

c: Requestor
(w/o ericlosures)
i
Ms. Shawna Hanson
Counsel
Daktronics, Inc.
331 32nd Avenue
Brookings, South Dakota 57006
(w/o enclosures)




