GREG ABBOTT

November 22, 2013

Mr. Christopher Garza
Assistant District Attorney
Brazoria County

111 East Locust, Suite 408A
Angleton, Texas 77515

OR2013-20420
Dear Mr. Garza:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 506753.

The Brazoria County District Attorney’s Office (the “district attorney’s office”) received a
request for information pertaining to a specified case. The district attorney’s office states it
will disclose some of the requested information to the requestor, but claims the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.152 of the
Government Code. We have considered the claimed exceptions and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’tCode § 552.101. Thisexception encompasses the informer’s privilege, which has long
been recognized by Texas courts. E.g., Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim.
App. 1969); Hawthorne v. State, 10 SW.2d 724, 725 (Tex. Crim. App. 1928). The
informer’s privilege protects from disclosure the identities of persons who report activities
over which the governmental body has criminal or quasi-criminal law-enforcement authority,
provided the subject of the information does not already know the informer’s identity. See
Open Records Decision No. 208 at 1-2 (1978). The informer’s privilege protects the
identities of individuals who report violations of statutes to the police or similar
law-enforcement agencies, as well as those who report violations of statutes with civil or
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criminal penalties to “administrative officials having a duty of inspection or of law
enforcement within their particular spheres.” Open Records Decision No. 279 at 1-2 (1981)
(citing 8 John H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (.
McNaughton rev. ed. 1961)). The report must be of a violation of a criminal or civil statute.
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988). The privilege excepts the
informer’s statement only to the extent necessary to protect that informer’s identity. Open
Records Decision No. 549 at 5 (1990).

You contend the submitted information reveals the identity of a confidential informant
who reported alleged violations of criminal law to the Brazoria County Sheriff’s Office.
However, you have not identified what information in the submitted documents you seek to
withhold under the common-law informer’s privilege. See Gov’t Code § 552.301(e)(2)
(governmental body must label copy of information at issue to indicate which exceptions
apply to which parts of the information). We also find you have not otherwise established
the applicability of the informer’s privilege to any of the submitted information. Thus, we
conclude you have failed to establish the submitted information is confidential under the
common-law informer’s privilege, and the district attorney’s office may not withhold it under
section 552.101 on that ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts
the publication of which would be highly objectionable to a reasonable person and (2) is
not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id at 683. A compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. Some of the submitted information satisfies
the standard articulated by the Texas Supreme Court in Industrial Foundation. The requestor
has a right of access to his client’s private information pursuant to section 552.023 of the
Government Code. See Gov’t Code § 552.023(a); Open Records Decision No. 481
at4 (1987) (privacy theories not implicated when individuals request information concerning
themselves). However, the district attorney’s office must withhold the information
pertaining to another individual we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy.
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You also raise section 552.108 of the Government Code, which provides in part the
following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crimef.]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution].]

Gov’t Code § 552.108(a)(1), (b)(1). Section 552.108(a)(1) protects information, the release
of which would interfere with a particular pending criminal investigation or prosecution,
while section 552.108(b)(1) encompasses internal law enforcement and prosecution records,
the release of which would interfere with law enforcement and prosecution efforts in general.
A governmental body claiming an exception under section 552.108 must reasonably explain
how and why the exception it claims is applicable to the information the governmental body
seeks to withhold. See id. § 552.301(e)(1)(A); see also Ex parte Pruitt 551 S.W.2d 706
(Tex. 1977). Although you assert release of the remaining information would interfere with
law enforcement efforts, you also state this information pertains to a case that is closed.
Based on our review of your arguments and the submitted information, we find you have not
demonstrated how release of the remaining information would interfere with a particular
pending criminal investigation or prosecution or with law enforcement or prosecution efforts
in general. Accordingly, the district attorney’s office may not withhold the remaining
information under section 552.108(a)(1) or 552.108(b)(1) of the Government Code.

Some of the remaining information is excepted from disclosure under section 552.130 of the
Government Code.! Section 552.130(a) provides the following;:

Information is excepted from the requirements of Section 552.021 if the
information relates to:

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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(1) a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this
state or another state or country; or

(3) a personal identification document issued by an agency of this
state or another state or country or a local agency authorized to issue
an identification document.

Gov’t Code § 552.130(a). The district attorney’s office must withhold the motor vehicle
record information we have marked under section 552.130 of the Government Code.?

You seek to withhold the identifying information of an undercover officer in Exhibit B under
section 552.152 of the Government Code, which provides the following:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Gov’t Code § 552.152. You represent release of the identifying information of the
undercover officer in Exhibit B would subject the officer to a “substantial threat of physical
harm.” Based on your representation, we find the district attorney’s office has demonstrated
release of the information at issue would subject the officer at issue to a substantial threat of
physical harm. Therefore, we conclude the district attorney’s office must withhold
the identifying information of the undercover officer, which we have marked, under
section 552.152.> However, you have failed to demonstrate release of any of the remaining
information could subject the undercover officer to a substantial threat of physical harm.
Thus, the district attorney’s office may not withhold any of the remaining information under
section 552.152 of the Government Code.

To conclude, the district attorney’s office must withhold the information we have marked
under section 525.101 of the Government Code in conjunction with common-law privacy.
The district attorney’s office must also withhold the information we have marked under

*We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in subsection 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id § 552.130(d), (e).

*As our ruling is dispositive, we do not address your other arguments to withhold this information.
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sections 552.130 and 552.152 of the Government Code. The district attorney’s office must
release the remaining information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Ja L. geshall
Asgistant’Attorney General
Open Records Division

JLC/tch
Ref: ID# 506753
Enc. Submitted documents

c: Requestor
(w/o enclosures)

‘Because the requestor has a special right of access to some of the information being released, the
district attorney’s office must again seek a decision from this office if it receives another request for the same
information from another requestor.




