
November 25,2013 

Mr. C. Cory Rush 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Rogers, Morris & Grover, L.L.P. 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

Dear Mr. Rush: 

OR2013-20489 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the" Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 506967. 

The Spring Independent School District (the "district"), which you represent, received a 
request for all e-mails sent or received by ten named individuals during a specified time 
period. You state you have redacted student-identifying information from the submitted 
documents pursuant to the Family Educational Rights and Privacy Act ("FERP A"), 
section 1232g oftitle 20 ofthe United States Code. 1 You indicate the district is withholding 
e-mail addresses of members ofthe public under section 552.137 ofthe Government Code 
pursuant to Open Records Decision No. 684 (2009).2 You claim the submitted information 
is excepted from disclosure under sections 552.101, 552.108, 552.111, and 552.136 of the 

'The United States Department of Education Family Policy Compliance Office (the "DOE") has 
infonned this office FERPA does not penn it state and local educational authorities to disclose to this office, 
without parental or student consent, unredacted, personally identifiable infonnation contained in education 
records for the p.urpose of our review in the open records ruling process under the Act. The DOE has 
detennined FERP A detenninations must be made by the educational authority in possession of the education 
records. A copy of this letter may be found on the Office of the Attorney General's website: 
http://www.oag.state.tx.us/open/20060725usdoe.pdf. 

20pen Records Decision No. 684 is a previous detennination to all governmental bodies authorizing 
them to withhold certain infonnation, including an e-mail address of a member of the public under 
section 5 52.13 7 of the Government Code, without the necessity of requesting an attorney general decision. 
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Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information.3 

Section 5 52.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. This section encompasses information protected by other statutes. Juvenile 
law enforcement records relating to conduct that occurred on or after September 1 , 1997, are 
confidential un.der section 58.007(c) of the Family Code, which reads as follows: 

(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be discfosed to the public and shall be: 

( 1) if maintained on paper or microfilm, kept separate from adult files 
tand records; 

(2) if maintained electronically in the same computer system as 
·records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

r(3) maintained on a local basis only and not sent to a central state or 
'federal depository, except as provided by Subchapters B, D, and E. 

Fam. Code§ 58.007(c). For purposes of section 58.007(c), "child" means a person who is 
ten years of age, or older and under seventeen years of age at the time of the reported conduct. 
See id. § 51.02(2). We note section 58.007(c) applies only to law enforcement records that 
involve a juvenile as a suspect, offender, or defendant. Section 58.007(c) does not apply to 
law enforcement records that relate to a juvenile only as a complainant, victim, witness, or 
other involvedparty. Upon review, we find the information we have marked within Exhibit 
B involves juv~nile delinquent conduct or conduct indicating a need for supervision that 
occurred after September 1, 1997. See id. § 51.03 (defining "delinquent conduct" and 
"conduct indicating a need for supervision" for purposes of Fam. Code § 58.007). It does 
not appear any of the exceptions in section 58.007 apply. Therefore, the district must 
withhold the information we marked within Exhibit B under section 552.101 of the 
Government Code in conjunction with section 58.007(c) of the Family Code. However, we 
find you have not demonstrated how any portion of the remaining information involves 
juvenile conduct for purposes of section 58.007 ofthe Family Code. Accordingly, no portion 

3We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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of the remainiflg information may be withheld under section 552.101 of the Government 
Code on that basis. 

Section 552.101 of the Government Code also encompasses information protected by other 
statutes. As part of the Texas Homeland Security Act (the "HSA"), sections 418.176 
through 418.182 were added to chapter 418 of the Government Code. These provisions 
make confidential certain information related to terrorism. You assert the information 
submitted as Exhibit C is made confidential by the HSA. Section 418.176 of the HSA 
provides, in reievant part, 

(a) Information is confidential if the information is collected, assembled, or 
maintained by or for a governmental entity for the purpose of preventing, 
detecting, responding to, or investigating an act of terrorism or related 
criminal activity and: 

c(l) relates to staffing requirements of an emergency response 
provider, including law enforcement agency, a fire-fighting agency, 
or an emergency services agency[.] 

Gov't Code § 418.176. Section 418.177 provides, 

Information is confidential if the information: 

1( 1) is collected, assembled, or maintained by or for a governmental 
entity for the purpose of preventing, detecting, or investigating an act 
of terrorism or related criminal activity; and 

'(2) relates to an assessment by or for a governmental entity, or an 
assessment that is maintained by a governmental entity, of the risk or 
~vulnerability of persons or property, including critical infrastructure, 
[to an act of terrorism or related criminal activity. 

/d. § 418.177. ·Section 418.181 provides, 

Those documents or portions of documents in the possession of a 
governinental entity are confidential if they identify the technical details of 
particular vulnerabilities of critical infrastructure to an act of terrorism. 

!d.§ 418.181. ~Section 418.182 provides, in relevant part, 

(a) Except as provided by Subsections (b) and (c), information, including 
access codes and passwords, in the possession of a governmental entity that 
relates to the specifications, operating procedures, or location of a security 
systemused to protect public or private property from an act of terrorism or 
related criminal activity is confidential. 
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ld. § 418.182(a). The fact that information may relate to a governmental body's security 
concerns does not make the information per se confidential under the HSA. See Open 
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope 
of its protection). Furthermore, the mere recitation by a governmental body of a statute's key 
terms is not sufficient to demonstrate the applicability of a claimed provision. As with any 
exception to disclosure, a governmental body asserting one ofthe confidentiality provisions 
of the HSA must adequately explain how the responsive records fall within the scope of the 
claimed provision. See Gov't Code§ 552.301(e)(1)(A) (governmental body must explain 
how claimed ekception to disclosure applies). 

We agree the/ldistrict's school buildings are critical infrastructure for the purposes of 
section 418.181 of the Government Code. See id § 421.001 (defining "critical 
infrastructure":to include all public or private assets, systems, and functions vital to security, 
governance, public health and safety, economy, or morale of state or nation). You state the 
information submitted as Exhibit C consists of e-mails between high-ranking district 
administrators1 police officers, and members of the district's board of trustees, in which 
security needs >Of the district are being discussed. You argue the information at issue, if 
released, "could be used by a criminal or terrorist to access [the district's] facilities where 
they can determine vulnerabilities from the communications." Upon review, we find some 
of the information at issue relates to staffing requirements of an emergency response provider 
that is maintained by the district for the purpose of preventing, detecting, responding to, or 
investigating an act of terrorism or related criminal activity. This information, which we 
have marked, must be withheld under section 552.101 of the Government Code in 
conjunction with section 418.176 of the Government Code. We also find some of the 
remaining information at issue consists of documents collected or maintained by the district 
for the purpose of preventing, detecting, or investigating an act of terrorism or related 
criminal activity that relate to an assessment of the risk or vulnerability of persons, including 
critical infrastructure, to an act of terrorism or related criminal activity. This information, 
which we have marked, must be withheld under section 552.101 ofthe Government Code 
in conjunction~with section 418.177 ofthe Government Code. 

However, you:do not explain how any portion of the remaining information at issue was 
collected, assembled, or is maintained by or for the district for the purpose of preventing, 
detecting, or investigating an act of terrorism or related criminal activity and relates to an 
assessment of the risk or vulnerability of persons or property, including critical infrastructure, 
to an act of terrorism or related criminal activity. Additionally, you do not explain how the 
information at issue identifies the technical details of particular vulnerabilities of critical 
infrastructure to an act of terrorism. Moreover, you have not demonstrated how the 
information ati issue consists of access codes and passwords or reveals the location of a 
security system used to protect public or private property from an act of terrorism or related 
criminal activity. Consequently, we find the district may not withhold any of the remaining 
information at issue under section 552.101 of the Government Code in conjunction with 
section 418.176, section 418.177, section 418.181, or section 418.182 of the Government 
Code. 

;;. 
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Section 552.101 of the Government Code also encompasses article 15.27 of the Code of 
Criminal Proc~dure, which provides in part: 

' (a) A l~w enforcement agency that arrests any person or refers a child to the 
office or official designated by the juvenile board who the agency believes is 
enrolled as a student in a public primary or secondary school, for an offense 
listed it;t Subsection (h), shall attempt to ascertain whether the person is so 
enrolled. If the law enforcement agency ascertains that the individual is 
enrolled as a student in a public primary or secondary school, the agency shall 

.} 

orally qotify the superintendent or a person designated by the superintendent 
in the school district in which the student is enrolled of that arrest or referral 
within 24 hours after the arrest or referral is made, or on the next school day. 
If the l~w enforcement agency cannot ascertain whether the individual is 
enrolled as a student, the agency shall orally notify the superintendent or a 
person ;designated by the superintendent in the school district in which the 
studentis believed to be enrolled of that arrest or detention within 24 hours 
after the arrest or detention, or on the next school day. If the individual is a 
student; the superintendent shall promptly notify all instructional and support 
personnel who have responsibility for supervision of the student. All 
perso~el shall keep the information received in this subsection confidential. 
The State Board of Educator Certification may revoke or suspend the 
certifici}tion of personnel who intentionally violate this subsection. Within 
seven days after the date the oral notice is given, the law enforcement agency 
shall mail written notification, marked "PERSONAL and CONFIDENTIAL" 
on the mailing envelope, to the superintendent or the person designated by the 
superi~tendent. Both the oral and written notice shall contain sufficient 
details 9fthe arrest or referral and the acts allegedly committed by the student 
to enabJe the superintendent or the superintendent's designee to determine 
wheth<1f there is a reasonable belief that the student has engaged in conduct 
defined. as a felony offense by the Penal Code. The information contained in 
the notjce may be considered by the superintendent or the superintendent's 
designee in making such a determination. 

(f) A person who receives information under this article may not disclose the 
information except as specifically authorized by this article. A person who 
intentiGJnally violates this article commits an offense. An offense under this 
subsection is a Class C misdemeanor. 

Crim. Proc. Code art. 15.27(a), (f). You state the documents submitted as Exhibit E were 
provided to the district by the Harris County Constable's Office, Precinct 4, in accordance 
with article 15.27 ofthe Code of Criminal Procedure. You inform us the information at issue 
is maintained by the appropriate school personnel. You also state that the requestor in this 
matter is a private citizen and is not authorized under article 15.27 to receive a copy ofthe 
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documents at issue. Because subarticles 15.27 (a) and 15.27 (f) make information confidential 
in the hands of school personnel who receive the information pursuant to article 15.27 (a), we 
agree the distrift must withhold Exhibit E under section 552.101 ofthe Government Code 
in conjunction1with article 15.27 ofthe Code of Criminal Procedure. 

Section 552.1 OJ of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 

i). 

publication of~yvhich would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs ofthis test must be satisfied. I d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has concluded other types of information also are private 
under section 5 52.101. See generally Open Records Decision No. 659 at 4-5 ( 1999) 
(summarizing ~nformation attorney general has held to be private). We note the scope of a 
public employee's privacy is narrow. See Open Records Decision No. 423 at 2 (1984). 
Upon review, we find you have not demonstrated how any of the remaining information is 
highly intimat~ or embarrassing and not of legitimate public concern. Thus, none of the 
remaining information may be withheld under section 552.101 in conjunction with common­
law privacy. . 

Section 552.1 08(a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution oLcrime ... if ... release of the information would interfere with the detection, 
investigation, 9r prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental 
body claimingL,;;ection 552.108(a)(l) must reasonably explain how and why this exception 
is applicable to.·;the information at issue. See id. §§ 552.1 08(a)(1), .301(e)(l )(A); see also Ex 
parte Pruitt, 5~1 S.W.2d 706 (Tex. 1977). You state the remaining information in Exhibit 
B relates to perlding criminal investigations by the district's police department. Based upon 
your representation, we conclude release of the remaining information in Exhibit B will 
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle 
Publ'gCo. v. CityofHouston, 531 S.W.2d 177 (Tex. Civ.App.-Houston [14thDist.] 1975) 
(court delineates law enforcement interests that are present in active cases), writ ref'd n.r.e. 
per curiam, 53i6 S.W.2d 559 (Tex. 1976). Accordingly, we find the district may withhold 
the remaining information inExhibitB under section 552.1 08(a)(1) ofthe Government Code. 

Section 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov't Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.1 VI is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governinental body. See ORD 615 at 5. A governmental body's policymaking 
functions do hot encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. ld; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental oody' s policy mission. See Open Records Decision No. 631 at 3 ( 1995). 

Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. Arlington lndep. Sch. Dist. 
v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. 
But if factual information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

This office has'also concluded a preliminary draft of a document that is intended for public 
release in itsc final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final document, so as to be 
excepted fromtdisclosure under section 552.111. See Open Records Decision No. 559 at 2 
( 1990) ( applyii).g statutory predecessor). Section 552.111 protects factual information in the 
draft that also will be included in the final version of the document. See id at 2-3. Thus, 
section 552.1 i 1 encompasses the entire contents, including comments, underlining, 
deletions, and proofreading marks, of a preliminary draft of a policymaking document that 
will be release(;i to the public in its final form. See id at 2. 

-;i, 
! 

You state Exhibit F consists of drafts ofpolicymaking documents that will be made available 
to the public in their final form. Based on your representations and our review of the 
information at'issue, we find the district has demonstrated most of the information at issue, 
which we have marked, may be withheld under section 552.111 of the Government Code. 
Upon review, however, we find the remaining information at issue is general administrative 
and purely factual information that does not pertain to policymaking. Thus, we find you have 
failed to show how the remaining information at issue consists of advice, opinions, or 
recommendations on the policymaking matters of the district. Accordingly, the remaining 
information in Exhibit F may not be withheld under section 552. I 11 of the Government 
Code. 
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Some of the r~tnaining information may be subject to section 552.117 of the Government 
Code.4 Section 552.117(a)(1) of the Government Code excepts from disclosure the home 
address and telephone number, emergency contact information, social security number, and 
family membet information of a current or former employee or official of a governmental 
body who requests this information be kept confidential under section 552.024 of the 
Government <I:ode, except as provided by section 552.024(a-l). See Gov't Code 
§§ 552.117(a)(t1 ), .024. Section 552.024(a-1) ofthe Government Code provides, "A school 
district may not require an employee or former employee of the district to choose whether 
to allow public access to the employee's or former employee's social security number." Id. 
§ 552.024(a-1 ). Thus, the district may withhold under section 552.117 only the home 
address and telephone number, emergency contact information, and family member 
information of a current or former employee or official of the district who requests this 
information be kept confidential under section 552.024. Whether a particular item of 
information is protected by section 552.117(a)(l) must be determined at the time of the 
governmental body's receipt of the request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may be withheld under section 552.117(a)(l) only 
on behalf of a current or former employee or official who made a request for confidentiality 
under section 552.024 prior to the date ofthe governmental body's receipt of the request for 
the informatio11. Information may not be withheld under section 552.117(a)(1) on behalf of 
a current or foimer employee or official who did not timely request under section 552.024 
the informatidn be kept confidential. Therefore, to the extent the individual whose 
information ist at issue timely requested confidentiality under section 552.024 of the 
Government Gode, the district must withhold the information we have marked under 
section 552.1117(a)(l) of the Government Code. Conversely, to the extent the individual at 
issue did not timely request confidentiality under section 552.024, the district may not 
withhold the marked information under section 552.117(a)(1). 

Section 552.136 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b). Section 552.136(a) defines "access device" as "a card, plate, code, account 
number, personal identification number, electronic serial number, mobile identification 
number, or other telecommunications service, equipment, or instrument identifier or 
means of account access that alone or in conjunction with another access device may be used 
to ... obtain money, goods, services, or another thing of value [or] initiate a transfer of funds 
other than a transfer originated solely by paper instrument." !d. § 552.136(a). Upon review, 
we find you have not demonstrated how the information you marked consists of access device 
numbers for purposes of section 552.136. Accordingly, the district may not withhold the 
information you marked under section 552.136 ofthe Government Code. 

i! 

(, 

4The Orftce of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinai-ily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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In summary, the district must withhold the information we marked within Exhibit B under 
section 552.10llofthe Government Code in conjunction with section 58.007(c) ofthe Family 
Code. The district must withhold information we marked under section 552.101 of the 
Government Cbde in conjunction with sections 418.176 and 418.177 of the Government 
Code. The district must withhold Exhibit E under section 552.101 ofthe Government Code 
in conjunction with article 15.27 of the Code of Criminal Procedure. The district may 
withhold the remaining information in Exhibit B under section 552.1 08( a)(1) of the 
Government C6cle. The district may withhold the information we marked in Exhibit F under 
section 552.111'1ofthe Government Code. To the extent the individual whose information is 
at issue timely requested confidentiality under section 552.024 of the Government Code, the 
district must withhold the information we have marked under section 552.117(a)(l) ofthe 
Government Cdde. The district must release the remaining information. 

r 

This letter ruling is limited to the particular information at issue in this request and limited to 
the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling into:shtml, or call the Office ofthe Attorney General's Open Government Hotline, 
toll free, at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act may be directed to the Office of the Attorney General, toll free, at 
(888) 672-6787'.' 

Assistant Attorney General 
Open Records D.ivision 

CVMS/som 

Ref: ID# 506967 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

j 
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