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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 26, 2013

Ms. Neera Chatterjee
Office of General Counsel
University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2013-20637

Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 507032 (OGC# 152082).

The University of Texas at Austin (the “university”) received a request for all
correspondence during a specified time period (1) between two named individuals
or (2) between a third named individual and any member of the football coaching staff
regarding one of the first named individuals. You state the university has no information
responsive to the second portion of the request.! You state you have redacted
student-identifying information from the submitted documents pursuant to the Family
Educational Rights and Privacy Act (“FERPA™), section 1232g of title 20 of the United
States Code.” You also state the university will withhold e-mail addresses of members of the

"The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

“The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or student consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined FERPA determinations must be made by the educational authority in possession of the education
records. A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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public under section 552.137 of the Government Code pursuant to Open Records Decision
No. 684 (2009).> You claim the submitted information is excepted from disclosure under
section 552.104 of the Government Code. We have considered the exception you claim and
reviewed the sflbmitted information.

Section 552.104 of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). This
exception protects a governmental body’s interests in connection with competitive bidding
and in certain other competitive situations. See Open Records Decision No. 593 (1991)
(construing statutory predecessor). This office has held a governmental body may seek
protection as a'competitor in the marketplace under section 552.104 and avail itself of the
“competitive advantage” aspect of this exception if it can satisfy two criteria. See id. First,
the governmental body must demonstrate it has specific marketplace interests. See id. at 3.
Second, the governmental body must demonstrate a specific threat of actual or potential harm
to its interests in a particular competitive situation. See id. at 5. Thus, the question of
whether the release of particular information will harm a governmental body’s legitimate
interests as a competitor in a marketplace depends on the sufficiency of the governmental
body’s demonstration of the prospect of specific harm to its marketplace interests in a
particular competitive situation. See id. at 10. A general allegation of a remote possibility
of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988).

You argue athletic competition conducted by state institutions of higher education in Texas
is self-sustaining. You explain the university’s football program is the largest source of
revenue for the university’s athletic program. Based on your representations, we find you
have established the university has a legitimate marketplace interest with regard to its
athletic program for purposes of section 552.104.

You state the submitted information contains details of practices that are closed to the public
and the plays run during those closed practices. You argue release of the information at issue
could undermine the university’s football program and give other football teams an
advantage in competitions against the university’s team. Upon review, we find the university
has demonstrated release of the submitted information would harm the university’s ability
to sustain its athletic program. Accordingly, the university may withhold the submitted
information under section 552.104 of the Government Code.
i

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*We noté Open Records Decision No. 684 is a previous determination to all governmental bodies
authorizing them to withhold certain information, including an e-mail address of a member of the public under
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral. gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll fr:ee, at (888) 672-6787.

Sincerely,

Ui P pasoE

Claire V. MOI‘f‘lS S]oan
Assistant Attogney General
Open Records Division
CVMS/som

Ref:  ID# 507032

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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