GREG ABBOTT

November 26, 2013

Ms. Jennifer DeCurtis

Assistant City Attorney for the City of Murphy
Messer, Rockefeller, & Fort, PLLC

6351 Preston Road, Suite 350

Frisco, Texas 75034

OR2013-20667

Dear Ms. Curtis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 506862.

The City of Murphy (the “city”), which you represent, received a request for a specified
complaint and report.! You claim the submitted information is excepted from disclosure
under sections 552.101, 552.103, 552.107, and 552.108 of the Government Code and
privileged under rule 503 of the Texas Rules of Evidence. We have considered your
arguments and reviewed the submitted information. We have also received and considered
comments submitted by the requestor. See Gov’t Code § 552.304 (interested party may
submit comments stating why information should or should not be released).

Initially, we note, and you acknowledge, some of the submitted information is subject to
section 552.022 of the Government Code. Section 552.022(a)(1) provides for the required
public disclosure of “a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body,” unless it is excepted by section 552.108 of the Government Code

"You state the city sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is
measured from date request is clarified).
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or “made confidential under [the Act] or other law[.]” Id. § 552.022(a)(1). The information
we have marked consists of a completed investigation that is subject to section 552.022(a)(1)
and must be released unless it is either excepted under section 552.108 of the Government
Code or is confidential under the Act or other law. Although you assert the information is
excepted from disclosure under sections 552.103 and 552.107 of the Government Code,
these sections are discretionary and do not make information confidential under the Act. See
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records
Decision Nos. 676 at 6 (2002) (attorney-client privilege under section 552.107(1) may be
waived), 542 at 4 (1990) (statutory predecessor to section 552.103 may be waived); see also
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally).
Therefore, the city may not withhold the information subject to section 552.022 under
section 552.103 or section 552.107. However, the Texas Supreme Court has held the Texas
Rules of Evidence are “other law” that make information expressly confidential for the
purposes of section 552.022. In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001).
Therefore, we will address your assertion of the attorney-client privilege under Texas Rule
of Evidence 503. You also raise section 552.101 of the Government Code, which makes
information confidential under the Act, and section 552.108 of the Government Code. As
previously noted, section 552.022(a)(1) states information subject to that section may be
withheld under section 552.108. Accordingly, we will consider your arguments under Texas
Rule of Evidence 503 and sections 552.101 and 552.108 of the Government Code for the
information subject to section 552.022. We will also consider your arguments under
sections 552.101, 552.103, 552.107, and 552.108 for the information not subject to
section 552.022.

Texas Rule of Evidence 503(b)(1) provides the following:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the client’s
lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or a representative of the client, or the client’s lawyer
or a representative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and concerning
a matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or
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(E) among lawyers and their representatives representing the same
client.

TeEX.R.EvID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under rule 503, a governmental body must do the following: (1) show the document is a
communication transmitted between privileged parties or reveals a confidential
communication; (2) identify the parties involved in the communication; and (3) show the
communication is confidential by explaining it was not intended to be disclosed to third
persons and it was made in furtherance of the rendition of professional legal services to the
client. See ORD 676. Upon a demonstration of all three factors, the entire communication
is confidential under rule 503 provided the client has not waived the privilege or the
communication does not fall within the purview of the exceptions to the privilege
enumerated in rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein); /n re Valero Energy
Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14th Dist.] 1998, orig. proceeding)
(privilege attaches to complete communication, including factual information).

You inform us the information subject to section 552.022 consists of an investigation
conducted by an attorney hired by the city in anticipation of litigation. You indicate the
information was created in furtherance of the rendition of professional legal services to the
city. You state the information at issue was not intended for release to third parties and the
city has maintained the confidentiality of the information at issue. Based on your
representations and our review, we find you have demonstrated the applicability of the
attorney-client privilege to the information subject to section 552.022. See Harlandale
Indep. Sch. Dist. v. Cornyn, 25 S.W.3d 328 (Tex. App.—Austin 2000, pet. denied)
(attorney’s entire investigative report protected by attorney-client privilege where attorney
was retained to conduct investigation in her capacity as attorney for purpose of providing
legal services and advice). Accordingly, the city may withhold the information subject to
section 552.022, which we have marked, under rule 503 of the Texas Rules of Evidence.?

Next, we address your arguments for the information not subject to section 552.022.
Section 552.103 of the Government Code provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the

*As our ruling is dispositive, we do not address your other arguments to withhold this information.
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state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch.v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Id. at 4. Concrete evidence to
support a claim that litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter containing a specific threat to sue the governmental
body from an attorney for a potential opposing party. Open Records Decision No. 555
(1990); see Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically
contemplated”). On the other hand, this office has determined that if an individual publicly
threatens to bring suit against a governmental body, but does not actually take objective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982).

In this instance, you state prior to the city’s receipt of the present request, the complainant
at issue in the submitted information filed a grievance and hired an attorney to represent her
regarding her claims. However, you have not demonstrated that, at the time of the request,
the complainant at issue had taken concrete steps towards litigation. See Open Records
Decision No. 361 (1983). Furthermore, you have not explained how the grievance process
is considered to be litigation for the purposes of section 552.103. See Open Records
Decision No. 588 (1991) (discussing factors used by attorney general in determining whether
administrative proceeding not subject to Administrative Procedure Act may be considered
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to be litigation); see also Gov’t Code § 552.301(e)(1) (requiring governmental body to
explain applicability of raised exception). Thus, we find you have failed to establish the city
reasonably anticipated litigation when it received the request for information. Accordingly,
we conclude none of the remaining information may be withheld under section 552.103.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. The elements of the privilege under section 552.107 are the same
as those discussed above for rule 503. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. See ORD 676 at 6-7.
Section 552.107(1) generally excepts an entire communication that is demonstrated to be
protected by the attorney-client privilege unless otherwise waived by the governmental body.
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire
communication, including facts contained therein). We note the remaining information at
issue consists of a complainant’s formal grievance. Upon review, we find you have failed
to demonstrate the applicability of the attorney-client privilege to the information at issue.
Accordingly, the city may not withhold the remaining information under section 552.107(1)
of the Government Code.

You assert the remaining information is excepted under section 552.108 of the Government
Code, which provides the following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it is information relating to a threat against a peace officer or
detention officer collected or disseminated under Section 411.048; or

(4) it is information that:
(A) is prepared by an attorney representing the state in

anticipation of or in the course of preparing for criminal
litigation; or
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(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to iaw enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication; or

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’tCode § 552.108(a)-(b). A governmental body raising section 552.108 must reasonably
explain the applicability of section 552.108. See id. § 552.301(e)(1)(A) (governmental body
must provide comments explaining why exceptions raised should apply to information
requested). A governmental body claiming subsection 552.108(a)(1) or 552.108(b)(1) must
reasonably explain how and why the release of the requested information would interfere
with law enforcement. See id. § 552.108(a)(1), (b)(1); Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). You do not inform us the information at issue pertains to a specific ongoing
criminal investigation or prosecution, nor have you explained how its release would interfere
in some way with the detection, investigation, or prosecution of crime. Thus, youhave failed
to demonstrate the applicability of subsection 552.108(a)(1) or subsection 552.108(b)(1).
A governmental body claiming subsection 552.108(a)(2) or subsection 552.108(b)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See Gov’t Code
§ 552.108(a)(2), (b)(2). Youhave not explained how the information at issue pertains to any
specific investigation that concluded in a final result other than a conviction or deferred
adjudication.  Thus, you have failed to demonstrate the applicability of either
subsection 552.108(a)(2) or subsection 552.108(b)(2). Subsection 552.108(a)(3) is also
inapplicable as the information at issue does not relate to a threat against a police officer.
See id. § 552.108(a)(3). Lastly, you do not assert the information at issue was prepared by
an attorney representing the state or reflects the mental impressions or legal reasoning of an
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attorney representing the state. See id § 552.108(a)(4), (b)(3). Thus, you have failed to
demonstrate the applicability of subsection 552.108(a)(4) or subsection 552.108(b)(3).
Therefore, the city may not withhold any of the remaining information under section 552.108
of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied),
the court addressed the applicability of the common-law privacy doctrine to files of an
investigation of allegations of sexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. 840 8.W.2d at 525. The court ordered the release of the affidavit of the person
under investigation and the conclusions of the board of inquiry, stating that the public’s
interest was sufficiently served by the disclosure of such documents. /d. In concluding, the
Ellen court held “the public did not possess a legitimate interest in the identities of the
individual witnesses, nor the details of their personal statements beyond what is contained
in the documents that have been ordered released.” Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983),339(1982).
However, when no adequate summary exists, detailed statements regarding the allegations
must be released, but the identities of witnesses and victims must still be redacted from the
statements. We note that since common-law privacy does not protect information about a
public employee’s alleged misconduct on the job or complaints made about a public
employee’s job performance, the identity of the individual accused of sexual harassment is
not protected from public disclosure. See Open Records Decision Nos. 438 (1986), 405
(1983), 230 (1979), 219 (1978). We note supervisors are generally not witnesses for
purposes of Ellen, except where their statements appear in a non-supervisory context.

The remaining information pertains to an allegation of alleged sexual harassment. Upon
review, we find the remaining information does not contain an adequate summary of the
investigation. However, the remaining information contains the identities of the alleged
sexual harassment victim and witnesses. Accordingly, we conclude the city must withhold
the information we have marked pursuant to section 552.101 of the Government Code in
conjunction with the common-law right to privacy and the holding in Ellen. The remaining
information does not constitute highly intimate or embarrassing information of no legitimate
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public interest. Thus, none of the remaining information may be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy under
Ellen.

We note some of the remaining information may be subject to section 552.117(a)(1) of the
Government Code.> Section 552.117(a)(1) excepts from disclosure the home address and
telephone number, social security number, emergency contact information, and family
member information of a current or former employee of a governmental body who requests
this information be kept confidential under section 552.024 of the Government Code. See
Gov’t Code § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. Therefore, if the
individuals whose information we have marked timely requested confidentiality under
section 552.024, the city must withhold the marked information under section 552.117(a)(1)
of the Government Code. If the individuals whose information is at issue did not make a
timely election under section 552.024, the city may not withhold the marked information at
1ssue under section 552.117(a)(1) of the Government Code.

In summary, the city may withhold the information subject to section 552.022, which we
have marked, under rule 503 of the Texas Rules of Evidence. The city must withhold the
information we have marked pursuant to section 552.101 of the Government Code in
conjunction with the common-law right to privacy and the holding in Ellen. If the
individuals whose information we have marked timely requested confidentiality under
section 552.024, the city must withhold the marked information under section 552.117(a)(1)
of the Government Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).




Ms. Jennifer DeCurtis - Page 9

providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

SincereZ,

Nneka Kanu

Assistant Attorney General
Open Records Division
NK/akg

Ref: ID# 506862

Enc. Submitted documents

c: Requestor
(w/o enclosures)




