
December 3, 2613 

Mr. Todd Stephens 
Police Legal Advisor 
Assistant City Attorney 
City of Odessa 
P.O. Box 4398 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Odessa, Texas 79760-4398 

Dear Mr. Stephens: 

OR20 13-20889 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 507291. 

The City of o4essa (the "city") received a request for investigation number 13-INV -025. 1 

You state the city has released some of the requested information. You claim the submitted 
information is; excepted from disclosure under sections 552.101 and 552.111 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted infoimation. 

Initially, we must address the city's obligations under section 552.301 of the Government 
Code, which prescribes the procedures a governmental body must follow in asking this office 
to decide whether requested information is excepted from public disclosure. Pursuant to 
section 5 52.30 1 (e) of the Government Code, a governmental body must submit to this office 
within fifteen business days of receiving an open records request ( 1) written comments 
stating the reasons why the stated exceptions apply that would allow the information to be 
withheld, (2) a copy of the written request for information, (3) a signed statement or 
sufficient evidence showing the date the governmental body received the written request, 

1 As you have not submitted a copy of the request for information, we take our description from your 
brief. 
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and (4) a copy_ofthe specific information requested or representative samples, labeled to 
indicate which exceptions apply to which parts of the documents. See Gov't Code 
§ 552.301 (e). You inform us the city received the request for information on 
September 10, 2013. As of this date, you have not submitted to this office a copy of the 
written request,[ or information. Accordingly, we conclude the city failed to comply with the 
procedural requirements mandated by section 552.301 ofthe Government Code. 

Pursuant to se9tion 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless there is a compelling 
reason to witljlhold the information from disclosure. See id. § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd of 
Ins., 797 S.W.Zd 379, 381-82 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a governmental body may demonstrate a compelling 
reason to withhold information by showing that the information is made confidential by 
another source of law or affects third party interests. See ORD 630. The city claims 
section 5 52.111 of the Government Code for the submitted information. However, this 
exception is discretionary in nature. It serves to protect a governmental body's interests and 
may be waived; as such, it does not constitute a compelling reason to withhold information. 
See Gov't Code§ 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (governmental body may waive section 552.111 ). 
Accordingly, no portion ofthe submitted information may be withheld under section 552.111 
of the Government Code. However, as section 552.101 can provide a compelling reason to 
overcome this.presumption, we will address your arguments under section 5 52.101 for the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.10!1. You claim the submitted information is excepted from disclosure under 
section 552.1(,),1 because it is made confidential by the city's police department's (the 
"department")'standard operating procedures. You inform us the department's standard 
operating procedures provide "the investigations are conducted for internal use and are to be 
kept strictly confidential." You further argue that, with only a few exceptions, the standard 
operating prociedures "dictate that release shall be done only as mandated by court or as 
required by law." However, you have not explained how any statutory authority provides the 
city or the department with the authority to make any information confidential. See id. A 
governmental body may not promulgate a rule that designates information as being 
confidential, so as to bring the information within the scope of section 5 52.101 of the 
Government Code, unless the governmental body has been given specific statutory authority 
to do so. See Open Records Decision Nos. 594 at 2-3 (1991) (city ordinance cannot operate 
to make information confidential when not excepted by Act), 263 (1981) (city ordinance may 
not conflict with Act); see also Indus. Found v. Tex. Indus. Accident Bd, 540 
S.W.2d 668, 677 (Tex. 1976) (agency rule may not make information confidential in 
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circumvention of Act); City of Brookside Village v. Comeau, 633 S.W.2d 790, 796 
(Tex. 1982) (local ordinance conflicting with or inconsistent with state legislation not 
permissible). 'Fherefore, we conclude the city may not withhold any portion of the submitted 
information uftder section 552.101 of the Government Code in conjunction with the 
department's standard operating procedures. 

Section 552.101 of the Government Code encompasses information protected by other 
statutes, such as chapter 411 of the Government Code, which makes confidential criminal 
history record information ("CHRI") generated by the National Crime Information Center 
or by the Texas Crime Information Center. See Gov't Code§ 411.083(a). Title 28, part 20 
of the Code of'Federal Regulations governs the release ofCHRI that states obtain from the 
federal government or other states. Open Records Decision No. 565 (1990). The federal 
regulations allow each state to follow its individual laws with respect to the CHRI it 
generates. Sedd. Section 411.083 ofthe Government Code deems confidential CHRI that 
the Department of Public Safety ("DPS") maintains, except that DPS may disseminate this 
information as 1provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code§ 411.083. Sections 411.083(b)(l) and 411.089(a) authorize a criminal justice agency 
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. I d. § 411.089(b )(1 ). Other entities 
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities may not release CHRI except as 
provided by cnapter411. See generally id. §§ 411.090-.127. Thus, anyCHRI obtained from 
DPS or any other criminal justice agency must be withheld under section 552.101 in 
conjunction with chapter 411, subchapter F of the Government Code. Upon review, we find 
you have not demonstrated how any portion of the submitted information consists ofCHRI 
for purposes ofchapter 411 of the Government Code, and the city may not withhold it under 
section 552.10:1 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication oflwhich would be highly objectionable to a reasonable person and (2) not of 
legitimate con€ern to the public. Indus. Found., 540 S.W.2d at 685. To demonstrate the 
applicability of common-law privacy, both prongs of this test must be satisfied. Id. 
at 681-82. Types of information considered intimate and embarrassing by the Texas 
Supreme Co uri are delineated in Industrial Foundation. I d. at 683. Additionally, this office 
has concluded' some kinds of medical information are generally highly intimate or 
embarrassing. !See Open Records Decision No. 455 (1987). This office has concluded other 
types of inforn:l:ation also are private under section 552.101. See generally Open Records 
Decision No. 659 at 4-5 (1999) (summarizing information attorney general has held to be 
private). However, this office has concluded the public has a legitimate interest in 
information that relates to public employees and their conduct in the workplace. See, e.g., 
Open Records1Decision Nos. 562 at 10 ( 1990) (personnel file information does not involve 
most intimate 'aspects of human affairs but in fact touches on matters of legitimate public 
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concern), 4 70 at 4 (1987) Gob performance does not generally constitute public employee's 
private affairs}, 444 at 3 (1986) (public has obvious interest in information concerning 
qualifications and performance of government employees), 405 at 2 ( 1983) (manner in which 
public employqe'sjob was performed cannot be said to be of minimal public interest), 392 
( 1982) (reason~ for employee's resignation ordinarily not private). Upon review, we find the 
information we have marked satisfies the standard articulated by the Texas Supreme Court 
in Industrial Foundation. Therefore, the city must withhold the information we marked 
under section ~52.1 01 of the Government Code in conjunction with common-law privacy. 
However, in tl}is instance, we find you have not demonstrated how any of the remaining 
information is highly intimate or embarrassing and not of legitimate public concern. Thus, 
none of the re:tpaining information may be withheld under section 5 52.101 in conjunction 
with common-,law privacy. 

,. 

Section 552.1 02(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy."2 Gov't Code § 552.102(a). The Texas Supreme Court held 
section 5 52.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the 
information at issue, we have marked information that must be withheld under 
section 552.102(a) of the Government Code. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security number 
of a peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.117~ of the Government Code. See Gov't Code § 552.117(a)(2). 
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. Accordingly, the city must withhold the information we have marked 
under section ~52.117(a)(2) ofthe Government Code.3 

1 

·~ 
In summary, the city must withhold (1) the information we marked under section 552.101 
ofthe Government Code in conjunction with common-law privacy, (2) the dates of birth we 
marked under section 552.1 02(a) of the Government Code, and (3) the information we have 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily wil! not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). .. 

3We note a governmental body may withhold a peace officer's home address and telephone number, 
personal cellular lelephone and pager numbers, social security number, and family member information under 
section 552.117(&)(2) without requesting a decision from this office. See Open Records Decision No. 670 
(2001); Gov't Code§ 552.147{b). 
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c) 

marked under -section 552.117(a)(2) of the Government Code. The city must release the 
remaining infofmation. 

!· 

This letter rulirig is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental pody and of the requestor. For more information concerning those rights 
and responsibqities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll f'~ee, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, ·l 

tt~YJt~tl-
Claire V. Morris Sloan 
Assistant Attomey General 
Open Recordsbivision 

CVMS/som 

Ref: ID# 507291 

Enc. Submitted documents 

c: Reques'tor 
(w/o enclosures) 


