ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 4, 2‘@)1 3

Ms. Heather Sfebbms
Assistant City Attorney
City of Kerrville

701 Main Street
Kerrville, Texas 78028

OR2013-20994
Dear Ms. Stebbins:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 507503.

The Kerrville Police Department (the “department”) received two requests from the same
requestor for the personnel files of two named department officers. You inform us you will
release some of the requested information to the requestor. You claim the submitted
informationisexcepted from disclosure under section 552.101 of the Government Code. We
have considered the exception you claim and reviewed the submitted representative sample
of mformatlon

Section 552.1 O] ofthe Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses section 6103(a) of title 26 of the United States Code, which
renders tax return information confidential. See Attorney General Opinion H-1274 (1978)
(tax returns). Section 6103(b) defines the term “return information” as:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
hability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those recotds contain substantially different types of information than that submitted to this office.
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respect to the determination of the existence, or possible existence, of liability
.. . for any tax, penalty, interest, fine, forfeiture, or other imposition, or
offense[.]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to ‘include any information gathered by the Internal Revenue Service regarding
ataxpayer’s lia‘fbility under title 26 of the United States Code. See Chamberlainv. Kurtz, 589
F.2d 827, 840-41 (5th Cir. 1979); Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989),
aff’'d in part, 993 F.2d 1111 (4th Cir. 1993). Consequently, the department must withhold
the W-4 forms we have marked under section 552.101 of the Government Code in
conjunction wijth section 6103(a) of title 26 of the United States Code.?

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found that personal financial information not relating
to a financial ‘transaction between an individual and a governmental body is generally
intimate or embarrassing. See generally Open Records Decision Nos. 545 (1990) (deferred
compensation information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history), 373 (1983)
(sources of income not related to financial transaction between individual and governmental
body protected under common-law privacy). We note, however, the public generally has a
legitimate interest in information that relates to public employment and public employees.
See Open Records Decision Nos. 542 (1990), 470 at 4 (1987) (public has legitimate interest
in job qualifications and performance of public employees), 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation or
public employees), 432 at 2 (1984) (scope of public employee privacy is narrow). Upon
review, we find the information we have marked satisfies the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, the department must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy. However, we find none of the remaining information
is highly intimate or embarrassing and of no legitimate public interest. Accordingly, none
of the remaining information may be withheld under section 552.101 on the basis of
common-law privacy.
I

We note you have redacted portions of the remaining information. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold

?As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. ‘
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requested information must submit to this office a copy of the information, labeled to
indicate whichtexceptions apply to which parts of the copy, unless the governmental body
has received & previous determination for the information at issue. See Gov’t Code
§ 552.301(a), (e)(1)(D). You do not assert, nor does our review of our records indicate, the
department ha$ been authorized to withhold the remaining redacted information without
seeking a ruling from this office. /d § 552.301(a); Open Records Decision No. 673 (2000).
As such, this information must be submitted in a manner that enables this office to determine
whether the information comes within the scope of an exception to disclosure. In this
instance, we are unable to discern the nature of the remaining redacted information.
Therefore, the department has failed to comply with section 552.301 of the Government
Code as to this‘information, and this information is presumed public under section 552.302.
Accordingly, the department must release the remaining redacted information .

In summary, the department must withhold the W-4 forms we have marked under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code and the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The department must release
the remaining information to the requestor.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts aspresented to us; therefore, this ruling must not be relied upon as a previous
determination #egarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_infe.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
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Kat R. Mattingly . ‘)
Assistant Attorney General )

Open Records Division
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‘We note Open Records Decision No. 684 (2009) authorizes a governmental body to withhold a W-4
form under sectlon 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of the
United States Cmfe and a direct deposit authorizdtion form under section 552.101 of the Government Code in
conjunction with ¢ommon-law privacy without requesting a ruling from this office,

;“;’
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Ref: ID# 507503
Enc. Submitted documents

c: Requestor
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